ens 


Their Origin, * — Power, 


| Eccleſiaſtical Courts. | 


thority and Operation, and in what Manner 


ſuhject to, and reſtrained by, the Temporal] 


Laws and Courts of Judicature z Eccleſiaſtical 
Courts what they are, how hn and their 
Proceedings. 
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witch | —— * 


. 


of them, . either are of 
Eccleſiaſtical Sort, or 


W 


5 
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V. The Eccleſiaſtical Courts 
are ae ubordinate and 


ſubject to the Control of 


the Superior Temporal 


Courts in many Caſes, 
where both the Matter 
and the Perſon, or one 


are fo pretended by Ec- 


cleſiaſtichs to be. 


A. The Matter. 
B. The Perſon. 
8 | 
Vox. II. B A. The 


* — R 
3 
, 1 * 
3 
i 


Jura Eccleſialtica, - 


A. The Matter. 


1. Matters Matrimonial, or of 
LT.egitimation, or | Baftardy, 


(. General. 

| 2 | {, 2. Who may marry, and what ne- 

4 N . thereunto. 

B 3 þ . Who a Baſtard, and how diſa- 

i 7 5 740 as ſuch. 

e 4 Where theſe Matters are 70 be 

14 f ; tried. 

i 20. 7 be firſt moved in the Ter- 

0 1 poral Courts. 

i , { 6. They muſt, on receiving the © 

ll "Ip King's Command, proceed incon- 
 tinently notwithſtanding any Ap- 

I peal or Inhibition. 

| 0 7. Certificates of theſe Matters. 


1. What previouſly neceſſary thereunto. 


8. What Erbe good in theſe 
2 "Caſes, „ | 
a 9 Sentences of Separgtion and Di- 


. Where to o pronounced, and with what 
Solemnity. 
2. The Cautions therein. 


o. The 23 in theſe Cauſes. 


1. Their Neglect of, or exceeding in, their 
| O Duty, how puniſhed. 
| 2 os TY Ape 


Jura Eccleſiaſties; 
72 11. Appeals in theſe nw 4 


o T. General to. „ 


2 Matter ; oh 2 amentary and! 


[+ + The Amthoriiy of the Eicdeſoaft afti- 7 

| cal Courts in theſe Matters, and| 

from whence derived. | 

2. General to Mills aud Te faments. 3 RJ 
3. Whether good or not.? 
4. Who may make a Vill, or Ter 

flament, and who bt. g 7 

3 


1. The King and 4 

2. Femes Covert. © 

3. Regular dem. —— 
4. Biſ hops. 

J. 

6 

7 


. Citizens of LANES —— * 
. Infants. 
. Perſons outlawed and convict in Pris 


— — — 


munire. 75 rb Cai — 3 


8. Aliens. ans ITE | 
JJ... TTT. 


10. Perſons euc ommunicate dll. 


. 
4 


7 5. Of a Donation Cauſa mortis, 4. 


1. I, hat, and its Operation, 
2. Not favoured in Lau 


6 6. How, and by whom, 5 
are to be couſtrut ld. - 
7. Executors. AF 


B 2 1. Who 


41 Jura Eccleſiaſtica 


3. x. Who are ſuch. | 
4, {, 2. Relief amongft them. 
F 3. Whether Truſtees for next of Kin. 
17 *( 4. Where the King is Executor. 
945 The Executor s Aſſent to Legacies. 
6. His Authority and Power over the Teſt a- 
tors Eſtate. 


Il 2.0 . 
8 1. Before? , 
il 2. After I Probate. 


„ #. / 7. The Probate... 
9. 


11 1. General to. 

= f „ 2. To whom to be granted. 

1145 4 g. The Neceſſity of the Wills being proved. 
— A 4. Where to be proved. 


1. Where the Teſtator had no Aſets in Eng- 
land. 
2, Biſhops Wills. 
3. Where Bona notabilia. 
(4. Where particular Cuſtom. 
1 / 1 J. Peculiar Furiſdiftions. 
4 .. Ve le uy 
tis 4 „. How far good. | 
1 „ 5. Whether may be, and Where ſore, and 
0 4 . 
| Ho, delayed. 
=: | 5. Where Fraud or Practice. 


2 /\ 
| 75 - Where to be tried. | =- 


22 1 WY 
* 
AI en 


1 hos 

ff 9 wa Yn 
i 6 8. Revoocations. 
ih 5 


VERS 1x, Of Wills. 
1. General, 


I betbet 


* -_ 4 
«4 $ — 7a 
—— | Go ern woot — 


18 


bet 


1. Where pro toto. 
2. — Pro tanto. 1 


en e Eccieſiaſtica, 
2. Whether good, and bow * * 


3 


2. Of. probates. e 


. Whether good Cauſe, or not, of Refuſal. 9 4, 


4 . Renunciations of Euecutonſpipr. 4, 
I. Good, or not. . 
# | Fs 
FT 10. Aſets." = : 4%. 
1. What are. . 1 5 
1 


5„ / dn 
I, Whether og e c 0 - 


2. How to be marſhalled. ___—--—- 


„ ; 


f 
& 4 
— * 


1. General to them. 5 


in the 7. Temporal Courts. - «/ 
13. Appeals in. x 


III. Admi ni ;firator and Adni nl: 
tion. 


/ 1. The Ordinary's Authority, 


. 
— — 


% 
0 


1. Follows bim. 
2. He is but a bee Officer of the 


Law. 
_ 3. F 


£3 


9/ 
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5 Jura Eccleſiaſtica; 
/ . $. If be refuſe Adminiſtration to whom the 
] ame due, how to be puniſbed. 


2. + Where he bath the Deceaſed's Effefs in 
4 bis Hands. 


— 2. Who to grant Adminiftration 


I. Sede vacante. 
2. Whert Bona notabilia, and here what 


3 3. V here Cuftom or Preſcription. 
F 


4. Whether it may be, and wherefere, and 
N delayed. 


7. . Whether Adminiftration be 8004, void, 
or voidable. 


8 6. Adminiſtration Bonds. 
WE. . 
V4 5 Muft be as the Statute direds. 


. To whom Adminiſtration to be granted, 
/ and with hat Cautiou. 


ERS Adminiſtrator. 


{1©. xs — 1. Who, and what, be is. = 
—2. General to. 
3. When the Goods of the Inteſtate are ſaid 
to be in the Adminiſtrator. | 
4 He is not compellable in the Spiritual 
Court to diſtribute, or account. 


* 8. In what Order be is to pay Debts. 
; 4 Diſtribution. 
1. How to be made. 


Muſt be according fo. the Rules of the Cour 
mot Law, 


5. Ac- 


# 
6 


7 


1. Fraud in paſſing. 
I, Relieved in Equity. 


5 Appeals in. 
. Their Effects. 


2 2. The Sorts. . —— 


7 


I. 
2. 


1. By ne 


3. 


1. Genera... — 
2. N here to be tried. | a. 
& > 8 


I, General, — — 
4 


"no Eccieialica, 


5. Accounts. 


6. IWhere Matter r of Admin rate | 
to be tried. ä Wy" 


IV. Matter of Tithes: || 
1. Genera. 


3. What, how, and to os ed, Af 6. 


4. What great and what ſmall. /1}. 
Imho capable of. hi“. 


7 6. Who, and how, diſcharged from: 11). 


7. Modus. 


How to be 


4. Where to be tried. 128+ 
5. What good Evidence of. — 


* 
F 4 8. Of what Tithes not to be paid: 
9. Who may have any, and what Ref 


medy againſt a Demand o Tit bes 75 * 


10. Suit. 


< ** 6 a2; : . 4 a £ ” * 
by n f x v ol * * N 
* 1 


Jura eciteiatca. 


.2. Where Compoſition. 


/ g 11 3. Where Bounds of es, ids come in 
e ſt ia 

4. Wheresſevered from the nine Parts. 
. M bere the Validity ef" a Deed comes in 


ueſtion. 


2 6. Where the Suit is improper, bow the 
q 43: Party to be puniſhed. s 


5 v. C harities. 


The Introduction, or Author's 
- 4... Aporogy. 3 

1 7. General. 
19 , 5 1-43. Rules. 

= - — 3. Colleges, and 22 
1. e Difference. 8 


5 | 


% 
_— _ : 
"o P/ 
17 4 / 

i 


| 2 Charity muſt not burt another. 0 
141 „73. What may be piven thereto, er 
: out of what, and when. 


1. General. 

mY By Conſtruction. 
l here not good, as a Will, whether 00d, 
e 8 

of 7 . as an Appointment. 

[| / 1 . 4. Where bave been long dormant. | 

= | 5. Defect ſupplied for. 


J. Hhere it would be void in any other Caſe as 

4 being againſt the Rules of Law. 

1 6 'Þ gz. Where the Poor, either are not a Corpora- 
Tion, or not one capable d 

3. Where 


[ 8 / 6. To purſue the Intent of. the, 
4 A Founder. 

— 5 Hoco facoured, 2 

1 e „ 


7 


4%. ” 
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N 1. The Crown, or the Lord High een, 


Jura Eccleſiaſtica; 
3. There given by Tenant in Capite. / 69. 
4- Where given by Tenant in Tail. 14 g 
5. Where given by Copybolder. md 
6. Where given by Feme Covert. _— 
7. Whether may lay the whole Burden on any 
one or more, or muſt ſeek hr Remedies 
in Proportion LEE 
8. To take Improvements. I7 "TH 
9. Arrears to go in Augmentation of. father % u} 2 
10. Whether to contribute. 
11. Ont of what to be paid and ſecured, where) 


no particular Eſtate or Fund appointed for 
that Purpoſe. 


12. Truſtees to execute the Truſt, or transfer. 
13. Exempt from all Ordinary Furiſdiction. 
And here of the Viſitatorial Powen, | 


1.7 tation. 
1. Who may, and who may not. 
x. The Ordinary may not. 
2. The Crown. —-— ER te CIRC» 


— ; 


as Viſitor for the Crown. __ _ _ 
3. The mu. 102, 


1. General — 


2. His Autbority. / CA. 15 
4. Vifi tor by Deſs ee, or Se; "9 783. 


I. General a 
2. How appointed. l 7 4. 


5. The Ads of the Viſitor. ——— 


v. Whether may be enforced by the Awhority p l. 5" 
of the Lebe Gn N 


Jura ecclenaßles 


E +6 
20g. (6. What a good Evidence f the Viſitatorial 
Power... 5 
. Whether. the Vi ſtatoria ! Pawer may be, 
| and how, extinguiſhed, or ſuſpended, and 
be Remedy in ſuch Caſes. 

—_ (8. Whether Offences againſt the eftabliſbed ; 
* 670 | Statutes of a College, &c. may be, and by 
whom, and bow Nee 


| VI. Railing; EM 
VII. Sear 2 Sander or Dea 
mation. en 


General) 
Incidents to. CN 
ho may fue for. 


2. Where the Words are not 5 
ligible. 


N Mere are only Words of Heat. 
2 5 3.4 1 6. Where of Eccleſu aftical Cn. 
Zance. 

7. Where Words of Eccteſi aftical 

27 2 — Cogmizance, are mixed with 

7 Words aftionable at Law. 

51 8. Where Words are ö at 

27 'Law. 

9. Where the Words are ſpoken in a 

27 7. Place, where by. Cuſtom or Pre- 
ſcription, an Attion liethᷣ for them. 

2 Ti 6 10. here the Mord, are uot at- 

7 tionabſe at Law. 

eri. Where ſpoken by Men of Pro- 


220 feſſiou. | 5 
1. As Judges, Counſel, &c. 


7 12. Juſti- 


Jura Ectieſialties; 11 
12. Juſti fication.—— 22, . 


3. Who 10 hold Plea of- — * 
| 2% hs 


— VIII Penſions and Annuities. 
N. Oblations and 3 — 27 . 


— X. Obventions. — 7 
3 XII. Proxies Procurations 8 No- 
dals. . 2 2 — 


— XIII. S.mony. 232. 
XIV. Solicitation of Chaſtity. 255. 
— 4 * 
— XVI, Izce 284. 
XVII. Adultery. 5 ; 4 
XVIII. Divorce. : 
XIX. Perjury. 3235. 


- XX, Pro Laſione Fidei. 29%. 
XXI. Forgery. — ä (— Ge 


1. General, © 6. 
2. here to be ſued, aud how = - 


” miſhed, if irregularly proſecuted 
XXII. Schiſm. \ the 
, 1. hat, &c. — "Ir 
2. IWhere to be tried, and i in what 


Caſes. — — 2. 


XXIII. Hereſy, or airs 
XXIV. Blaſphemy. 24% \ © 
XXV. Apoftacy. .. on 
VI. Matters belonging to o the > 2.47. 
Church. 5 


1. Belly. 2. Seats, 


Jura 1 

A 4 2. Seats, or Pews. | | 
2 24 Z. Way to Church. 
; 1 4: Where Charches united, and the 


Pariſhes are ſued in the Eccle- 
ſfiaſtical Courts to come to one 
Church. 


. Repairs of the Church. 
3 Where to be tried. 


T 
4 
2 


5 


2 Ne. bane. Who an Inhabitant to contribute thereunto. 
"vg 6. Ornaments of the Church. 
2 9% . 1. Who, and how, to be rated thereunto. 
29 . 2. Who, and in what Caſes, bound to con- 
tribute. 


27. Repairs and Ornaments of 
Churches both. 


„ Where to be tried. 


— ſtones. 


„XVII. Poor's Rates. 
Oey % © £ XXVIIL Pariſh Offices. 


» Who privileged from ſerving. 


dn. If | | 
. Theſe Courts may not try. 


Jura Eccletiaſica, 


A. The Matter: 


I. Matters Fenn or of 
Legitimation, or Baſiardy. 
1. General. | 


Y next Endeauoras ſoall be to 
he the Inferiority and Subjec- 
tion of theſe Spiritual Conrts to 


even in Caſes where both the Matter and Per- 


ſon, or one of them however, are Eccle- 


ſiaſtic, or of Eccleſiaſtical Cognizance, or at 
leaſt contended by Eccleſiaſticks ſo to be. Aud 


firſt where the Matter is, or contended to be, 


of Eccleſiaſtical Furiſdition. And firſt of all 
of Matters Matrimonial. And tho” all Matri- 


' monial Cauſes have long been determined in the 
Eceleſiaſtical Courts, and are now properly 


within the Cognizance and furiſdiftion of the 


Clergy; yet they were not always ſo; for both 
Matrimonial and Teftamentary Cauſes, as in- 


deed all other Cauſes whereof they have. Gog- 
nizance, were originally Civil Cauſes, and be- 


longed to the Furiſdiction of the Civil Magi- 


ſtrate, till Chriſtian Emperors and Kings, to 
grace and honour Prelates, granted and allowed 
to them Cognizance and Furiſdiclion in ſuch 
Cauſes; and therefore the King of England, 
who is and always of Right was the Fountain 


of all Fuſtice, and Furiſdiftion in all Cauſes, 


as well Eccleſiaſtical as Civil, within his Do- 


minions; though he all«wed the Prelates of the 
Church to exerciſe their ſeveral Furiſdictions 
#71 


; the Superior Temporal Courts, 


4, 68 ; 


T Oy fleper: bitrary and corrupt Pills who, wi 
48 C. 


Jura Eccleſiaſtica. 

in theſe Cauſes ; yet by the Rules of the Cum. 
mon Lau, be bath a Superintendency over their 
Proceedings, with Power of Direction when and 
how they ſhall proceed, and of Reſtraint and 
Corvettion, if they do not proceed duly ; as is 
clear from many Writs of different Na- 
tures, directed to Biſhops, where he com- 
mands them to certify Baſtardy, Excommu- 
nication, Profeſſion, Accouplement en Toyal 
matrimonie, De admittend Cler', De caution? 
admittenda, Ec. as well as by the Writs of 
Prohibition, Conſultation, and Attachment 
ſur Prohibition, Sc. Dav. 51. b. $52. a. 

2. Diſpenſations for inceſtuous Marriages 
brought great Profit to the Church. Ga. 159. 

3. The Difference between general and ſpe- 


cial Baſtardy is, that general Baſtardy is on 


Certificate from the Ordinary of the Dioceſe to 
the. King's Juſtices, after ſuch Inquiry made, 
that the Party inquired of is a Baſtard, or not 
a Baſtard, upon ſome Queſtion of Inheri- 
tance, Gc. and this can only be after the ſame 
hath been moved in the Temporal Courts, and 


the Ordinary demanded to certify, whether, &c. 


Whereof is a notable Caſe in Davis, 0 of an ar- 

out any 
ſuch previous Demand, contrary to Law and 
Conſcience, was pleaſed to inquire and ſentence 
a Strumpet a lawful Wife and Baſtard Mulier, 


to the Defamation, Scandal and Difmberiſon of 


E virtuous and lawful Wife, and ber lawful 
Iſſue, for no other or better Reaſon, as I can 
nd, than that the Whore, if not her Baſtard, 
were of bis Lordſhip's Kindred; as will ap- 

pear from the Caſe at large in the Book, and 

mention'd bereafter in the preſent Work: Spe- 


cial Baſtardy is a Suit commenced in tbe King's 
2 Court 


4 C A A A... 
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Jura Eccleſiaſtica. 9 3 
Curt of one who calls another ſo, and is ſen- 
tenced; for that Baſtardy is the principal Thing 
in Trial, and no Inberitance, &c. contended 
for ; from whence it appears, that in both theſe 
Caſes Baſtardy is rather taken for an Exami- 


nation or Trial whether a Man's Birth be legi- 


timate or defective, than for Baſtardy it ſelf. 


4. If Baron and Feme are ſued in the Ec- 
clefiaſtical Court for Polygamy, and it ap- 
pears, that the Wife was married before to 
F. S. within the Age of Conſent, and after 
Age of Conſent diſagreed, and married the 
Defendant, whereupon the Court acquits 
them; yet if they tax Coſts to the Plain- 
tiff, no Prohibition ſhall go; for that they 
have Juriſdiction of the Cauſe, and it is 


their Uſage there to tax Coſts where the 


Plaintiff hath Cauſam Litigandi. Mich. 8 Ja. 
Blackdone's Caſe. Rol. Abridgment, Prohi- 
birion, 299. Caſe 9. Q. as to the Coſts. 

5. None may write to the Biſhop to cer- Th. P 


tify Baſtardy, Mulierty, Loyalty of Matri- bimſelf with 


mony, and the like Eccleſiaſtical Matters, all his Mighc 


. 2 cannot marry 
but the King's Courts of Record; but in People a- 


Caſes of Inferior Courts, as London, Sc. the erg to Mar. 
Plea muſt be removed into the Court of riage; it is 
Common Pleas, and that Court muſt write true, he may 
to the Biſhop, and then remand the Re- eee => 
cord. Co. Lit. 134. a. And this, as I take it, Nlarriage, but 
in Honour to Prelates, who, as I conceive, in it is eſſential 
theſe Caſes of Certificates, as in many others, that the Con- 
are but Miniſterial Officers to the King and his ſent of the 
| k . Parties be firſt 
Superior Temporal Courts, that yet they might pad, elſe the 
not be ſubje to the Command of theſe Infe- Marriage, tho 
rior Courts. : his Holineſe's 
| ; | own AQ, is 
void. Father Paul; Right of Sovereięns 340. 


For 


— + "A 4 
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For more Matter on Rights of Matrimo- 
ny, ſee 5 Co. De Jure Regis Eccl. 9. a. 
See alſo Vaugh. Rep. Hariſon's Caſe, and 
alſo Hill's Caſe. W e 


2. Who may marry, and what ne- 
ceſſary thereunto. 
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1. D Y Stat. 32 H. 8. b. 25 If a Spiritual 
Court proceeds to impeach, or diſſolve, 
a Marriage out of the Levitical Degrees, 
then the Temporal Courts are to prohibit 
them; for by that Statute all Marriages out 
of thoſe Degrees are declared to be good 
and lawful; and therefore if the Spiritual 
Court moleſt People in doing what is de- 
clared lawful to be done by the Statutes of 
the Realm, they are to be prohibited by the 
Temporal Courts, becauſe they exceed their 
Juriſdiction thus bounded by the Temporal 
Law. Gilb. 156. 83: 
2. All Marriages between Couſin Ger- 
mans and other Collateral Couſins are made 
lawful by the Statute 32 H. 8. cap. 38. and 
if Marriages, infra theſe Degrees, ſhould: be 
queſtioned as inceſtuous in the Spiritual 
Court, a Prohibition lies ſur le ſtat'. Vaugh. 
218, &c. Hale's Anal. fo. 42. To 
1 3. Suit was in Court Chriſtian for marry- 
RIS OR „ing his Wife's Siſter's Daughter; a Prohibi- 
tion went; for that ſuch Marriage was not 
33 , Ur) n prohibited by the Levitical Law. Moor 90). 
8 went 4. Conſent is neceſſary to every Marriage; 
for Conſenſus, non Concubitus, facit Matrimo- 
nium, & conſentire non poſſunt ante annos nu- 
biles. 6 Co. 22. 


2 3. Ibo 


DDP reer 8 
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Jura Eccleſiaſtita. 


3. Mio a Baſtard, and how diſa- 
bled as ſuch. 5 


RA ſignifies a Defe& of Birth ob- 
D jected to one born out of Wedlock. 
Bract. lib. 5. c. 19. IE bref 
2. As to Baſtardy, all the Biſhops in- 
ſtanced the Lords that they would conſent, 
that all ſuch as were born before Matrimony 
ſhould be legitimate as well as thoſe born 
within Matrimony ; as to the Succeſſion of 
Inheritances; foraſmuch as the Church ac- 
tepteth them for legitimate. And all the 
Earls and Barons, with one Voice anſwered, 
that they would not change the Laws of the 
Realm, which hitherto had been uſed and 
approved, Stat. 20 H. 3. cap. 9. 

3. He is not a Baſtard who is born with- 


in Eſpouſals. A Baſtard has no Father. 


Fitz. Abr. Tit. Baſtard x. 

4. Divorce Cauſa Conſanguinitatis in pa- 
rentela, ſhall not make the Iſſue a Baſtard, 
Fitz. Tit, Baſtard 21. 47 7 


5. Cui Pater eft Populus, pater eff ſibi nullus 
3 S omnis ; 
Cui Pater eft Populus, non habet ipſe Patrem. 


Such Baſtard cannot inherit, nor any 
inherit to him; but one of his own Body. 
Lit. ſe, 401. Or if the Child be begotten - 
by him, who marries her after the Birth of 
the Child; yet it is, in Judgment of Law, 


a Baſtard, tho' the Church holds ir legiti- 
mate. Stat. 20 Hl. 3 9. 1 II. 6. 3. Co. Lit. 244. 
Vol. II. N C 


4. here 


Jura Ecclefiaſica; 


4. Where theſe Matters are to be 
tried. 


1.4 Ouſinage. Special Baſtardy was tried 
per Pais. Bro. Abr. Trial, 34. Ba- 
ſtardy, 18. Trials, 81. 5 
2. Baſtardy antiently was tried per Pais; 
but now it is triable by the Ordinary. Bro. 
APE" V0; Ta.” | *y 
3. Per Norton: Where Baſtardy comes in 
Queſtion of one dead, it ſhall be tried per 
Pais, and not by the Biſhop. Bro. Abr. Trial, 
26. Baſtardy, 9. Viſne, oi. 5 
4. Baſtardy was alledged in one by whom 
the Demandant conveyed in Formedon, and 
for that he was no Party to the Writ, and 
dead, it was tried per Pais, and not by the 
Biſhop's Certificate. Bro. Abr. Trials, 10, jo. 
F. In Treſpaſs, on Iſſue, whether 7. N. 
was born within Eſpouſals, or out, was tried 
per Pais. Bro. Abr. Trials, 32. Bro. Abr. 
Viſne, 40, 48, 50. 5 | 
6. Aſſiſe. They were at Iſſue on Special 
Baſtardy, if the Tenant was the Son by 
the firſt Wife, by whom the Land deſcend- 
ed, or by the ſecond Wife; and the Eſpou- 
ſals and Birth were alledged in a foreign 
County, and it was awarded, that the Vi/ne 
ſhould be of both Counties. Bro. Alr. Tit. 
Viſne, 97, 98, 12. 
7. Appeal by the Wife de norte Viri, The 
Defendant pleaded, Ce el ne fuit unques ac- 
couple in loyal Matrimonie, and it was tried 
by the Biſhop's Certificate. Bro. Abr. Trials, 
74, 88, 90. | 
3 | P 8. Per 
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8. Per Belknap: Feme Covert, or Sole, 
born before Marriage, & hujuſmodi, ſhall be 
tried per Pais; but General Baſtardy, os 
ne ungues accouple en loyal Motri monie, & hu- 
juſmadi, ſhall be tried by the Biſhop's Cer- 
tificate. . Et hoc et de-Baſtardy of one who 
| is Party to tha Writ. Bro. Abr. Tit. Trial, 
16, 21, 22, 53. FFC 

9. Mr. Juſt. S Eyre: There are many 
Caſes which are properly and purely of Ec- 
cleſiaſtical Cognizance; but if a Title of 
Land comes to be tried in the Temporal 
Court, into which thoſe Matters accidentally 
fall in, they are to be judged of and tried 
by that Temporal Court. As in a Trial 
upon Marriage, if Iſſue be joined, Marriage, 
or no Marriage, this is to be tried by Certi- 
ficate from the Biſhop; but if there be a Que- 
ſtion upon a Trial of a Title of Land, whe- 
ther a Perſon under whom either of the Par- 
ties claim was married to another, or no, the 
Temporal Court will judge of that Matter 
| without Certificate, as was done in a famous 
Caſe in this Court, in my Lord Hale's Time, 
The Caſe of the Lord Danbys Lady and 
Mr. Emerton. If any one claims as Heir to 
| his Father, and the Queſtion ariſeth, whea. 
ther his Mother was married to him or 
not, this Court (B. R.) will try the Matter. 
Skin. 455. 

10. Prohibition was moved for to the 


there againſt Plaintiff foÞ Inceſt, in marry- 
ing his firſt Wife's Siſter, ſuggeſting that the 
ſaid ſecond Wife was dead, by whom he 
had a Son, to whom an Eſtate was deſcend- 
Wed, as Heir of his Mother, and though he 


Eccleſiaſtical Court of Coventry, Suit being 
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had pleaded this Matter, they went on to 
annul the Marriage, and baſtardize the Iſſue. 


Et per Cir; A Prohibition ſhall go as to an- 


nulling the Marriage, or baſtardizing the 
Iſſue; but they may proceed to puniſh the 
Inceſt. Salk. 548. Vide Muſt be firſt mo- 


ved in the Temporal Courts, 


11. How Baſtardy is to be proved or in- 


' quired into, if pleaded, ſee Raft. Ent. Ba. 
ard), fo. 


04. and Stat. 9 H. 6. c. 11. Kitch. 
fo. 64. Bro. Tit. Baſtardy. 8 8 

12. In B. R. Paſch. 2 Geo. 2. Sampſon & 
Ux* v. Cooke. Per Cur: Uxor, aut Non uxor, 
was proper for a Trial by the Country, as 
well as Copulatus in Matrimoningo. 
13. In Caſe of a Biſhop's Certificate of 
Baſtardy, any one may take Advantage of 
ir. Do#. & Stud. lib. 2. cap. 5. fo. 68. a. But 
this muſt be underſtood of one who is Party 
to the Writ; for if Baſtardy be imputed to 
one not a Party, but a Stranger to the Writ, 
there the Baſtardy ſhall be tried by twelve 
Men; in which Caſe the Party in whom 
the Baſtardy is laid ſhall not be concluded, 
becauſe he is no Party to the Trial; and 
may have no Attaint; but he who is Party 


to the Iſſue may have Attaint, and there- | 


fore he ſhall be concluded. Ibid. 68. b. 


5. Muft be firſt moved in the Teil- 
poral Cour. 


1. IT was faid, the very Cauſe and Reaſon 
I wherefore the Eccleſiaſtical Judge might 
not inquire of Legitimation, or Baftardy, 


before he had Direction or Command ** 
dhe 
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the King's Temperal Courts was, becauſe 
the Court Chriſtian had no Juriſdiction or 
Power to intermeddle with Temporal Inhe- 
ritances directly, or indirectly ; for it was ob- 
ſerved, that Chrift himſelf refufed ro meddle 
in ſuch Caſe, when petitioned thereto. Luc. 
12. Magifter, dic Fratri meo ut dividat me- 
cum Hereditatem; he anſwered, Qis me con- 
ftituit Fudicem, ant Diviſorem, ſuper vos; 
and therefore Tempore H. 3. when the uſur- 
ped Juriſdiction of the Pope was elevated 
bigher than ever it was, either before or 
ſince, in the King of England's Dominions, 
Pope Alexander the Third having granted a 
; Commiſſion to the Biſhops, of Vinton and 
Exon, to inquire de legitima Nativitate of 
b Agathe the Mother of Robert de Ardenna, 
7 and if ſhe ſnould be found legitimate, to re- 
· ſtore him to the Poſſeſſion of certain Lands, 
7 whereof he was diſpoſſeſſed, being informed 
5 
9 
e 
U 


that the King of England was very much of- 
fended with this Commiſſion, he revoked 
and countermanded it in Point of Reſtitu- 
tution of Poſſeſſion, acknowledging and con- 


, feſſing that the Eſtabliſhment of Poſſeſſion 
d belonged to the King, and not to the 
y Church ; which Caſe is reported in the Ca- 


non Law. Decretal, Antique Collectiones 1. 
lib. 4. Tit. Qui filii ſunt legitimi, cap. 4. & 
cap. J. In the 4 Cap. the Commiſſion is ſet 
forth, and in the 7 Cap. the Revocation, or 
Countermand, appears in this Form: Car- 
ſam que fuit inter Fr. and R. de Ardenna ſii- 
per eo quod mater jam ditti R. dicitur non fu- 
ifſe de legitimo matrimonio nata, experientie 
noſtre commiſumus terminandam verum, quia 
in literis naſtris inſeri fecimus ut prafat' R. 
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poſſaſſionibus, quarum poſſeſſor extitit, facere- 
tis reſtitui fi eadem poſſeſſione ſpoiliatus eſſet, 
10s attendentes quod ad Regem, non ad Eccle- 


ſiam, ſpetat de talibus poſſeſſionibus judicare, 


ne videamur Furi & Dignitatibus chari ſimi in 
Chriſto filii Henrici Regis Anglorum detrabere, 
qui, ſicut accepimus, motus & turbatus et, 
od de poſſeſſionibus feripſimus, cum ipſorum 
Fudicium ad ſe aſſerat pertinere, volumus 
quod Regi poſſeſſionum Fudicium relinquentes, 
de Canſa principali cognoſcatis, Ec. Dav. 


54. à. b. | 


2. It was reſolved, that the Queſtion of 
Baſtardy or Legitimacy ought to be firſt 
moved in the Temporal Court of the King, 
and Iflue there joined upon it, and then to 
be tranſmitted to the Eecleſiaſtical Court 
by the King's Writ, to be examined and 
tried there; and thereupon the Biſhop is to 


certify to the King's Court; to which Cer- 


tificate, being duly made, the Law gives 
ſuch Credit, that all the World ſhall be con- 


_ cluded and eſtopped by it; but, on the o- 


ther Hand, if any Suit of Baſtardy or Le- 
girimacy be firſt ſtirred in the Eccleſiaſtical 
Court, before any Queſtion has been had 
of it in the Temporal Court of the King, 
Prohibition lies to reſtrain ſuch Suir; and if 
it be accompanied with Practice or Fraud, 
as was in the principal Caſe, (vide le Caſe) 
it is a Miſdemeanor puniſhable in the Star- 
Chamber. To this Purpoſe the Caſe of 
Corbet was put, 22 B. 4 Conſultation, 6, which 
was, Sir Robert Corbet had Iſſue two Sons, 
Robert and Roger, Robert, the Son, being 
within the Ape of fourteen, took to Wife 
1*:::1d, and lived with her to his full Age, 
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£9. cognati E reputati ſunt pro viro & Uxore 
palam. (publickly, or to all the World) yer af- 
ter Robert, the Son, put away Matild, who 
ſill living, he married Letice, and had Iſſue 
by Letice a Son, and then Robert, the Son, 
died ; after whoſe Death Letice preached 
(or publiſhed) and declared publickly, that 
ſhe (Letice) was the lawful Wife of Robert, 
and that her Son was Mulier and Legiti- 
mate: Whereupon Roger, the youngeſt Son 
of Sir Robert, commenced his Suit in the Spi- 
ritual Court to reverſe the Eſpouſals be- 
tween Letice and Rgbert, and to ſilence Le- 
tice, Sc. Whereupon Letice purchaſed a 
Prohibition, and thereupon Roger ſhewed 
this whole Matter, and prayed a Conſulta- 
tion, which. was denied, chiefly upon this 
Reaſon, (viz.) that the Intent of the Suit 
in the Spiritual Court was to baſtardize the 
Iſſue between Robert and Letice, and to 
prove Roger Heir to Robert; and the Action 
or Original to baſtardize a Man ſhall not be 
firſt moved in the Spiritual Courr, but in 
the Temporal Court, Sc. And for the ma- 
king this Point more clear, two Caſes. put 
by Bradton, lib. 5. Tit. De Exceptiouibus, c. 6, 
were remembered. 1. B. having Iſſue by 
an Heireſs, which Iſſue was born before 
Marriage, claimed to be Tenant per le Cur- 
teſy; but being for this Cauſe barred, in 
Aſſiſe brought by him againſt A. he obtained 
the Pope's Bull, and by Authority of that 
he commenced a Suit in the Eccleſiaſtical 
Court to prove his Iſſue legitimate, quod fa- 
cere non debuit, as Bradlon there ſays; and 
therefore a Prohibition went to ſtay this Suit, 
ſhewing all the Matter, & q!od pr.cdifus B. 
| | | wo — 
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ad deceptionem Curie noſtræ, & ad inſirman- 
dum Fudicium in Curia noſtra factum, trabit 
ipſum A. in placitum coram vobis in Curia 


Chriſtiauitatis Authoritate Literarum Domini 


Pape ad prediftF puerum legitimandum, Cc. 
Et cum non poſſint Judi aliqui de legitimat” 
cognoſcere, 1: fi fuerit loquela prius in Curia no- 
ſtra incepta per Breve & ibi Baſtardia objefa, 


£5 poftea ad Curiam Chriſtianitatis tranſmiſſa, 


volis probibemus quod in placito illo ulterius 
non procedatis, Sc. In the ſame Chapter of 
Bracton, fee the Form of another Prohibi- 
tion, which made the latter ſtill more 
plain. Rex tallbus Fudicibus, Ec. Oſtenſum 
eſt nobis ex parte A. quod cum in Curia noſtra 
coram Fuſticiariis noſtris Itinerantibus in tali 
Comitatu arrainavit quandam Aſſizam Mortis 


Anteceſſoris verſus B. de quadam terra in N. 
idem B. timens fibi pol opponi notam Ba- 


ſtardiæ in eadem Aſſiza, & ante prædictum ad- 


ventum Fuſticiariorum i anteqnam ci Baſt ar- 
dia apponatur in Curia noſtra in dicta Alſixa, 
 E9 antequam fuerit per nos ordinario loci Inqui- 


fitio de Legitimitate probanda, ſecundum Regni 
noſtri couſuetudiuem demandata, Literas Do- 
mini Pop ad vos directas impetravit, ut de 

& ad probationem 
illius teſtes admittatis, ut per hoc remaneat 


Hæreditas & Sucteſſio contra Conſuetudinem 
Regni gue hacuſque obtinuit, ut approbata, & 
. fede Apoſtolica conffrmata, quod in Cauſa Succeſ- 


Honis, & Hered:tatis petitione, debet prius mo- 
deri Placitum in Curia noſtra, & cum ibi ob. 
eta fuerit Baſtardia tunc deinde tranſinitti 
debet Recordum loquel & cognitio Baſtardiæ 
ad C:triam Chriſtianitatis, ut ibi ad mandatum 
naſtrum de legitimitate inquiratur, quod quidem 

— - 


in hac parte non eſt ob ſervatum, & cum hoc ſit 
maniſeſte contra conſuetudinem Regni noſtri, quod 
habita vel habenda inter alios contentione de Fure 
Succeſſionts, debeatis ad inquiſitionem de legiti- 
mitate procedere antequam a nobis hoc fuerit vo- 
bis demandatum, vobis prohibemus, c. By 


which it is ſufficiently manifeſt, that if tbe 


Eccleſiaſtical Court proceed to the Examina- 
tion of Baſtardy, or Legitimation, without 


Direction from the Temporal Courts, it ſhall 


be reſtrained by Prohibition, and if there 
be Fraud or Practice in ſuch Proceeding, it 


is cenſurable in the Star- Chamber. And 
Babington Chancellor of Litchfield's Caſe, 


Trin. 3 Fac. is a direct Precedent in Point. 
Dav. 51, 52, 53- Dy. 369. a. 

3. An Information was exhibited in the 
Caſtle-Chamber of Dublin againſt the Biſhop 
of K. and C. B. and others, who by Practice 
and Combination between them, and by un- 
due Courſe of Proceeding have endeavoured 
to prove that C. N wh had all along before 
been reputed a Baſtard, to be the legitimate 
Son and Heir of G. B. Eſq; to the Diſinheriſon 
and Defamation of E. B who was the ſole Son 
and Heir of the {aid G. B. And upon Hearing 
this Cauſe the Caſe appeared to be thus: A- 
bout 26 Vears before the Bill exhibited, the 
ſaid G. B. had Iſſue the ſaid C. B. on the 
Body of one Ferris Damoſel, who, for ſo 
long as G. B. lived, was never reputed his 
Wife, bur his Concubine, and the ſaid C. B. 
was only accepted for the natural Son of 
the ſaid G. B. and not for legitimate. After 
this, (vz.) 16 Years after the Birth of 
C. B. whoſe Mother was then alive, 6. B. 
| Jos | took 
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took to Wife a Lady of good Eſtate and 
Reputation, with the „ ag of Friends, 
and had Iſſue by her the ſaid E. B. and 
died; after whoſe Death C. B. his reputed 
Baſtard Son, nor his Mother, who is ſtill 
alive, ſaid nothing for the Space of 9 Vears; 
but now lately they have practiſed and 
combined with the ſaid Biſhop of K. being 
of their Conſanguinity, and many other, to 
prove the Legitimacy of the ſaid C. B. by an 
Irregular and undue Courſe, with Intent to 
baſtardize and diſinherit the ſaid E. B. ac- 
cording to which Fractice and Combina- 
tion, without any Suit either commenced or 
being moved in any Temporal Court of the 
King, or any Writ directed to him to certify 
| Baſtardy or Legitimation in this Caſe, and 
what is more, without any Libel exbibited 
in his Eccleſiaſtical Court concerning this 
Matter, of his own Head ſecretly, and not 
Convocatis convocandis, ſome. Years after the 
Death of the ſaid G. B. took the Depoſi- 
tions of many, or ſeveral, Witneſſes to prove 
the ſaid G. B. nine and twenty Years be- 
fore had lawfully married and taken to Wife 
the ſaid Fervis Damoſel, Mother of the ſaid 
C. B. and that the ſaid C. B. was legitimate 
Son and Heir of the ſaid G. B. and theſe De- 
poſitions, thus taken, the ſaid Biſhop cauſed 
to be ingroſſed and reduced into the Form 
of a ſolemn Act, and having ſigned and ſeal- 
ed the ſaid Inſirument, he delivered the 
fame to C. B. who publiſhed it, and by Co- 
lour of ſuch Inſtrument or Act declared him- 
ſelf to be the Son and lawful Heir of the 
{aid G. B. and for this Practice and Miſde- 
| meanar 
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meanor the ſaid Biſhop of X. and the Reſt 9, what the 


were cenſured; Dav. 51. a. Ec. 


very likely was purpoſely omitted by the Reporter, out of 


Cenſure was, 
fince the ſame 
Regard to the 


Biſhop's Character, and I am more inclined to think ſo, as I obſerve 
he only uſes the initial Letters and no Name for the Biſhop, but the firſt 


Letter of his See, and no Name at all to the Cauſe. 


6. They muſt, on receiving the 


King Command, proceed incon- 


tinently, notwithſtanding any Ap- 


peal or Inbibition. 


A S the Eccleſiaſtical Judge may not in- 
quire of Baſtardy, or Legitimation, 
without the King's ſpecial Direction or Com- 
mandment, ſo when he hath received the 
King's Writ to make ſuch Inquiſition, he 
ought not to ſurceaſe for any Appeal or In- 
hibition; but ought incontinently to pro- 
ceed till he hath certified the King's Court: 


And this alſo appears in Bracton, lib. 5. De 


Exceptionibus, 14. Cum autem Fudex Hccleſi- 
aſticus Inquiſitionem fecerit, non erit ab eo ap- 
pellandum, nec a Pet ente, nec a Tenente; a Pe- 
tente non, quia talen: Furiſdictionem & talem 


Judicem elegi; a Tenente non, quia fic poſſet 


cauſam in infinitum protrabere de Fndice in 


Judicem, uſque ad Papam, & ſis poſſet Papa 
de Laico feodo indirecte cognoſcere. But this 
Point is ſtil] clearer from a notable Record 


(compriſing a Caſe in Ireland). In Archiv) 
Turris clauſ 8 H. 3. mem” 29. in dorſo, in 
this Form: Rex Dublin Archiepiſcopo Fuſti- 
ciario Hyberniæ Salutem: Ad ea que vobis nu- 
Per dedimus in mandatis, ut nobis reſcriberetis, 

guatenus 
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quatenus fuiſſet proceſſum in Canſa Nicholai de 
la Felda, qui contra Abbatem & Canonicos 
Sancti Thome Dublinienſis in Curia noſtra, co- 
ram Fuſticiariis noſtris, petiit duas Carucatas 
terre cum pertinentiis in Kilredhery, per A, 
fiſam de Morte Anteceſſoris, cui etiam coram. 
eiſdem Fuſticiariis objecta fuit Baſtardia, per 
quod ab ipſis Fuſticiariis noſtris ad vos fuit 
tranſmiſſum ut in foro Becleſiaſtico de Baſtar- 
dia ſive Legitimitate agnoſceretis: Nobis per 
Literas veſtras ſigniſficaſtis, quod cum in foro 
ciuili terram predittam peteret per Literas 
noſtras de morte Anteceſſoris, verſus memoratos 
Abbatem & Canonicos, objecta fuit ei nota 
Baſtardiæ, quare in foro eodem tunc non fuit 
ulterius proceſſum : Memoratis etiam Nicho- 
laus de Mandato Fulſticiariorum noſtrorum, in 
foro Eccleſiaſtico coram vobis volens probare ſe 
eſſe legitimum, teſtes produxit, & publicatis at- 
teſtationibus ſuis, poſt diutiuas alterationes & 
diſputationes, tam ex parte Abbatis, quam ip- 
fins Nicholai, cum ad calculum difinitive Sen- 
Ttentie procedere velletis, comparuerunt dig Pu- 
elle minoris &tatis, fili Richardi de la Felda 
Patris prædicti Nicholai, & appellaverunt ne ad 
Sententiam ferendam procederetis, quia in hog 
manifeſtum earum verteretur prejudicium, eo 
quod alias pracluderent eis via petendi here 
ditatem petitam, nec paſſit eis ſubveniri per 
reſtitutionem in integriim. Unde de couſilio vi- 
rorum prudemtium (ut dicitis) appello defereutes, 
cauſam ſecundum quod coram nobis agitataà eſt, 
Domino Pape trauſiniſiſtis iuſtructam, de quo 
plurimum admirantes non immerito movemur, 
cum de Legitimitate predifti Nicholai per te- 
ſttum productiunes & atteſtatiouum publicationes 
plene vobis conſtiterit, vos propter appellation 
un 
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nem puellarum prædictarum, contra quas non 
agebatur, vel etiam de quibus unila fiebat men- 
tio in Aſſiſa memorata, nec fuerunt alique 
partes illarum in cauſa prædicta, Sententiam 
diffiuitivam, pro co diſtuliſtis pronunciare, & 
male, quia noſtrum declinautes examen, id 
quod per noſtram determinandum eſſet Furiſdic- 
tionem, ad alienam transferunt dignitatem 
guad valde pernicioſum eſſet exemplo. Cum etiam 
ſi adeptus eſſet prædictus Nicholans poſſeſſionem 
terre predifie per Aſſiſam preditiam, beilefi- 
cium petitionis Hereditatis prædictis puellis 
plane ſuppetat in Curia noſtra per breve de 
recto maxime cum per Literas de morte Ante- 
ceſſoris agatur de poſſeſſione, & nom de proprie- 
tate, & ex Officio noſtro in caſu propoſito ni- 
bil aliud ad nos pertinebat, niſi tantum de ip- 
ſius Nicholas: Legitimitate probat iones admit- 
tere, & ipſum cum Literis noſtris teſtimouiali- 


bus ad Fuſticiarios noſtros remittere. De Con- 


filio igitur Maguatum & Fidelium nobis afſiſters 
tium vobis mandamus, quatenus non obſtante 
appellatione pre miſſa, non differatis pro eo ſen- 
tentiare, ipſum ad Fuſtitiarios nofiros remit- 
tentes cum literis noſiris teſtimonialibus, ut de 
Loquela coram eis agitata poſtmodum poſſint 
ſecundum Legem & Conſuetudinem terre noſtræ 
Hyberniæ Fuſtitiæ Plenitudinem exbivere. 
Teſte H. apud Glouceſter, 19 die Novembris. See 
alſo ro the ſame Purpoſe 39 E. 3. 20. 4. 
where a Writ of Dower Ne unques acconple 
en loial Matrimony was pleaded, and Iſſue 
thereupon joined ; whereupon Command- 


ment was to the Biſhop to certify, wherein. 


he ſaid, he could not certify by Reaſon of 
an Inhibition to him out of the Arches; 
this Return was held inſufficient ; for there 

We | 3 
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fnhibitions it is ſaid, that he ought not to ſurceaſe to 


not to be obey the Commandment of the wing for no 


granted ſant, Inhibition whatſoever. Dav. 53. a. b. 54. 4. 
Subſcription of 
Advocate practiſing in the Court, or if no Advocate, then of a Proctor. 


Can. 96. Not to be granted till Appeal exhibited. Can. 97. Nor = 
Promile and Subſcription. Can. ye. 


7. Certificates of theſe Matters, © 
1. What previouſly neceſſary thereunts. I 


THAT previouſly neceſſary to the Ec- 

cleſiaſtical Judge's Certificate of Ba- 

ſtardy, vide Stat. 9 H. 6. c. 11. Raft. pl. fo, 

29, 10s, 161, 280, 577, 60g. Alſo ſee be- 

fore The Pope an Uſurper. L be Oppoſition the 
ſame bave met with, 


8. What Evidence _ in theſe 
Caſes. 


þ Party's own ſole Confeſſion, how= 
ever taken upon Oath, either within, 
or without, the Court ſhall not have Cre- 
dit ; but the 'Truth, as far as poſſible, muſt 
be ſifted out by Depoſitions of Witneſſes and 
other lawful Proofs and Evictions. Can. 95, 
Vide Comb. 137. 
I 


9. Sen- 


Juta Eccleſtaſtica. 


9. Sentences of Separation and Di- 
Force. es 


1. Where to be pronounced, and with what 
O Sentence ſhall be given, either for 


Solemnity. 
N Separation a Thoro & Menſa, or for 
annulling of pretended. Matrimony, but in 
open Court and in the Seat of Juſtice, and 
that with the Knowledge and Conſent either 
of the Archbiſhop within his Province, ar 
of the Biſhop within his Dioceſe, or of the 
Dean of the Arches, the Judge. of the Au- 
dience of Canterbury, or of the Vicars Ge- 
neral, or other Principal Officials, or ſede 
vacante, of the Guardians of the Spiritual- 
ties, or other Ordinaries, to whom of Right 
it appertaineth in their ſeveral Juriſdictions 
and Courts, and concerning them only that 
are then dwelling under their Juriſdiction, 
Can. 106. OR 2 


2. The Cautions therein. 


In All Sentences for Divorce and Sepa- 7 the Fete 


ration only a Menſa E Thoro, there ſhall VH Court 


be a Caution and Reſtraint inſerted in the we Spy Ol 
Sentence, that the Parties ſeparated ſhall h en Oar, 


live chaſtly and continently, neither ſhall derber he, or 
they during each other's Life, contract Ma. He, 7" - 
trimony with other Perſon ; and for the e 


| | tr imony, or not 
better Obſervation of this laſt Clauſe, the æe. Be News 


ſaid tenetur /e ip- 
fam prodere. 


See C herd and Hunthy's Caſe, Rol. Abr. Probibition, (T) Caſe 6. 
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ſaid Sentence of Divorce ſhall not be pro- 
nounced until the Party or Parties requi- 
ring the ſame, having given good and ſuffi- 
cient Caution and Security into the Court, 
that they will not any Way break or treſ- 
paſs the ſaid Reſtraint or Prohibition. Can. 
107. e | 


10. The Judges in theſe Cauſes. 


1. Their Neglect of, or exceeding in, their 
Duty, how puniſhed. 


I 


or Separation ſhall not fully keep and ob- 
ſerve the Premiſſes, he ſhall be, by the Arch- 


biſhop of the Province, or the Biſhop of the 


Dioceſe, ſuſpended from the Exerciſe of his 


Office for the Space of a whole Year, and 
the Sentence of Separation ſo given, con- 


trary to the Form aforeſaid, ſhall be held 
void to all Intents and Purpoſes of the Law, 


as if it had not at all been given or pro- 


nounced. Can. 108. 


11. Appeals in theſe Canſes, 


I. General to. 


In Caſes Matrimonial. 4 If, 339. 


II. Mat- 


F any Judge giving Sentence of Divorce 


— — e ans „ „ -. 
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Legatary, &c. 


rived. 


1. IN all Countries, except Frajice, the Pro- 
bate of Wills was of Temporal Cogni- 


zance, which alſo may be in Coutt-Baron, 
vhere ſuch Cuſtom. Gilb. 267. Dr. & Sud, 


lib. 2. c. 28. fo. 235. 
2. Teſtamentary Matters were originally 
of Temporal Juriſdiction. Show. Rep. 158. 
3. The Probates of Teſtaments belong ro 


Ordinaries de Conſuetudine Augliæ, & non de 


communi Fure. Rex Angliæ olim erat Conſi- 
liorum Hccleſiaſticorum Præſes, Vindex temeri- 
tatis Romanæ, propugnator Religionis, nec ul- 
lam habebant Epiſcopi Authoritatem preter 
eam quam a Rege acceptam referebant, Jus Te- 
ftamenta probandi non habebant, adminiſftr atio- 
nis poteſtatem cuique -delegare non poterant ; 
as Archbiſhop Parker ſays in his Book pub- 
liſhed Auno Dom. 1573. Vide 9 Co. 38. a. 

4. The Probate of Wills did not origi- 
nally belong to Ordinaries, but to the King, 
who ſeiſed the Deceaſed's Effects to pay his 
Debts, and advance his Wife and Children, 
Ge. But after the Power was derived down 
to Ordinaries; but they neither ever had, 
nor have, any Power to give or ſell the 
Goods, neither to diſpoſe them to their own 
or other's Ule, though in Danger of pe- 


rithing, neither could or can releaſe Debts 
Vor. Il. | D due 


— 


II. Matters J. eftamentary. and 


1. The Authority of the Ecclefiaftical Courts | 
ie theſe Matters, and from whence de- 
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due to the Deceaſed, neither have any Ac- 


tion, though liable thereto, Sc. 9 Co. 37, 


Oc. 
5. Wills originally were merely Tempo- 
ral. p 2K:3. 
6. Probates of Wills did not belong to 


the Eccleſiaſtical Courts, but of late Time. 


5 Co, De Jure Regis Eccl. 16. a.b. 

7. The Juriſdiction of the Eccleſiaſtical 
Courts, touching Teſtamentary Matters, is 
by the Cuſtom of England, and not by the 
Eccleſiaſtical Law. Lord Gilbert ſays, he 
does not find that any of the Canoniſts 
themſelves pretend that Wills are of Eccle- 
ſiaſtical Cognizance ſua natura, but only 
ſuch Wills as were made for pious Uſes, 
Gilb. 205. 2 

8. In 11 H. J. Finenx aſſerts, that the 
Probate of Wills did not belong to the Spi- 
ritual Courts by the Eccleſiaſtical Law, but 
came to them by Cuſtom and Uſage; and 
theſe are the Foundations on which my Lord 
Coke in Henſlow's Caſe, 9 Rep. 38. concludes, 
that when the Will is proved in the Eccle- 
ſiaſtical Court, the Court has executed its 
Authority; but the Executors are to ſue in 
the Temporal Courts to get in the Eſtate of 
the Deceaſed, zh. 207. . 

9. Though de Jure communi the Cogni- 
zance of Wills and Teſtaments does not be- 
long to the Eccleſiaſtical Courts, but to the 
Temporal or Civil Juriſdiction; yet de Con- 
ſuetudine Augliæ pertinet ad Fudices Eccle- 
ſiaſticos, as Linwood himſelf agrees. Exercit. 
de Teſtamentis, c. 4. in Gloſſa.s So that it is 
the Cuſtom or Law of England that gives 
the Extent and Limits of their external Ju- 

| riſdiction 


Juta Ecclefiaſtica; 
riſdiction in foro Contentioſo. Hale s Hiſt. 
Law 31, 32. 


2. General to Mills and TOY 


Melt. 


II voluntas eft legitima diſpofitio de 
eo quod quis poſt mortem fieri velit. 
Swynb. 18. Orph. Leg. ſect. 2. 

1 The Will hath Relation to the Te- 


ſtator's Death, and not no the Making; for 


till Death he is Maſter of his own Will. 
See the Caſe Burk and Morgan, 28 Fan. 
1717, before the Houſe of Lords. 


3. Whether good or not. 


Will good, tho' no Executor named. 
2 Reports in Ch. 112. / 
2. It is a good Will, tho' in the Form of 
an Indenture. 1 Ch. Ca. 248. Nelſon 195. 
le meſme Caſe. | 

3. A Will not good, ſine animo diſponendi; 
nor a Teſtament, ſine animo teftaudi. Swynb. 
19. 

4. A Win made in Writing, but not ac- 
| cording to the Statute of Frauds, not good. 
2 Chan. Ca. 127. 

5. A Deviſe to one on Condition, and the 
Teſtator dies after the Deviſe made, but be- 
fore. the Condition written, this is a void 
Deviſe. Comb. 28. . Gilb. 45. 

6. A Feoffment is made to the Uſe of 
a Will; if the Will was declared, either be- 

D 2 fore 
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fore, or at the Time, ſuch Will cannot be 


altered, becauſe it is executed. Fin. Lau 


33. 
7, A Will, wanting Witneſſes, and ſo 


not good by the Statute of Frauds, will not 


operate as an Appointment to a Charity by 


the Statute 43 Elix. Prec. in Chan. 270, 


389. 

8. A Teſtator, after having made his Will, 
makes a Feoffment, which he intends in Af⸗ 
firmance, this ſhall be taken as a Revocation. 


I Reports in Ch. 42, 43. 


9. A Will is made of Lands, before the 
Statute of Frauds, without the Number of 


Witneſſes, or other Selemnity required by 


that Statute; though the Teſtator die after 
the Commencement of the Statute; yet this 
is a good Will, becauſe it was ſo at firſt. 
2 Reports in Ch. 302, Vide Prec. in Ch. 7, 
184, 210. 2 Vern. 429. 

10. A Will in Datch, or Latin, muſt be 
ſo framed as to operate according to the 
Rules of our Law. 1 Vern. 85. 

11. An Infant at Seventeen may make a 
Will. 1 Vern. 255. 1 Chan. Ca. 157. Nell. 
383. Lord Gilbert ſays, an Infant Male 
may make a Will at Fourteen, a Female at 
Twelve, as they may at thoſe reſpective 
Apes, conſent or marry. Gilb. 74. Vide 


Prec. Chan. 316. 2 Mod. 315. wherein they 
follow the Rule of the Civil Law of Tu- 


ſftiman. 

12. A Will obtained 7 extremis, and up- 
on Importunity of the Teſtator's Wife, his 
Hand being guided in the Writing his 
Name, was ſet aſide. See Caſe Monypeny 
verſus 


Jura Eccleſiaſtica. 
verſus Brown, before the Houſe of Lords, 
15 May 1711. | a 

13. A Will was ſet aſide after forty 
Years Poſſeſſion under it, on Account of 
the Inſanity of the Deviſor, and that, tho 
a Purchaſer was in the Caſe. See Caſe 
Squire and Perſhall, before the Lords, 24 
Feb. 1726. LEES | | 
14. A Will, obtained by Fraud, was 
proved in the Spiritual Court; decreed, as 
to ſo much of the Will as ſubjected the 
Lands to Payment of Debts, ſhould ſtand ; 
but, as to the Reſt, the Executor to be Tru- 
| tee for the Deviſee of the former Will. By 
Lord Chancellor; hut, as I take it, reverſed 
before the Lords. Kirrick v. Blansby, 11 
March 172. | 
15. Deviſe was of Lands to A. and after 
the Deviſor deviſes the ſame Lands to B. 
who was a Papiſt, both Deviſes void; for 
though the laſt is void as a Will, yet it is 
good as a Revocation. See Caſe before the 
Houſe of Lords. Roper and Conſtable, 11 July 
„ 

16. In Canc. Bennet and Bayly, 15 June 
1735, A Will obtained by Fraud, in taking 
Advantage of a Lunatick, decreed null. 
Vide Gilb. 181. Hard. 375. 3 Rep. Chan. 
150, 155. 2 Vern. 612, 685, 293. Prec. Ch. 
354, 459. PE” 

I7. Lands deviſed to Charitable Uſes, 
but the Will not publiſhed in the Preſence 
of three Witneſſes, as the Statute of Frauds 
requires, though not good, either as a Will 
or an Appointment, as to the Freehold ; yet 
was good for ſo much as was Copyhold, 
they paſſing by Surrender, and not by the 

— 93 Will; 
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Will; and though there were three Wit- 
neſſes to the Codicil, that would not help 
the Will. 2 Vern. 59), 598. See 3 Mod. 
262. Hob. 136. Moor 888. 
18. By Decree in Chancery, a Will of 
Lands atteſted by three Witnefles, who, 
at ſeveral Times, ſubſcribed their Names & at 
the Requeſt of the T eſtator, but were-not 
preſent together at once, is a good Wile 
within the Statute of Frauds. 2 Than. Ca. 
109. Prec. in Chan. 184, 21a. 2 ; ow: 429. 

19. A Deviſe to Iſſue in Ventre ſa mere 
good. Dy. Read. ſur le Statute of Wills, fo. 6. 


Lide Nelſon 267, 268. 


20. A Deviſe of 100007. to procure a 


Dukedom to the Head of the Family by 


all lawful Means, ſo it be within a Twelve- 
month; Bill diſmiſſed, as not being within 


the Year; ; but rather as Honour ought not 


to — purchaſed. 1 Vern. 22. 

Words of Recommendation and De- 
flew 7 in a Will are always conſtrued a De- 
viſe. Prec. in Chan. 201. Vide 1 Chan. Ca. 
310. Gilb. 12), 128. pe es 


4. Who may make a ili or T6 


ſtameut, and who not. 
The Ki 
1. The King and Queen. 


Tur King of full Age may make a Will 
of S's Ba of his Duchy of Lan- 
caſter, but of no other. Dj. Readings on the 
Statute of Wills, 1. 2. The 
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2. The Queen. 


the Conſent of the King, neither can ſhe 
deviſe to the King; though ſhe may to a 


Wills, 1. 


2. Femes Covert. 

A Feme Covert has Power given by her 
Husband to make a Will; the Probate 
thereof per Teſtes is ſufficient, becauſe, as 
to that Purpoſe, the Husband has made her 

a Feme Sole. Prec. Chan. 84. 


3. The Regular Clergy. 
Regular Clergy cannot make Wills. Dy. 
ante The Regular Clergy. 


4. Biſhops. 
1. A Biſhop of his own Inheritance, or 


of Arrearages of Rents of his Biſhoprick; 
the fame Law of a Dean or Parſon. Dy. 
Readmgs on the Statute of Wills, 1,2. 

2, Ir appears by many Records in the 
Reign of H.3. and E. 1. that by the Law 
and Cuſtom of England, no Biſhop could 
make his Will of his Goods or Chattels 


King's Licence. The Biſhops, that they 
might freely make their Wills, yielded to 
give to the King, after their Deceaſes reſpec- 
tively for ever, ſix Things. 1ſt, Their beſt 

t * "Da Horſe 


The \ ge cannot make a Will, without 


Stranger. Dy. Readings upon the Statute of 


8 Readings on the Statute of Wills, 2. Vide 


Purchaſe, may make a Will, as he alſo may* 


coming of his Biſhoprick, Sc. without the 
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Horſe, or Palfry, with Saddle and Bridle. 2. A 


Cloak, with a Cape. 3. One Cup, with a Co- 


ver. 4. One Baſon and Ewer. 5, One Gold 
Ring. 6. His Kennel of Hounds; and for theſe 
a Writ iſſueth out of the Exchequer after the 
Deceaſe of every Biſhop ; for Example; Rex, 
Sc. Vic! Ebor' Pracipimus tibi quod non omit* 
propter aliquam libertatem quin etiam ingred & 
diſtring* omnes executores Teſtamenti & ult* vo- 
luntat Reverendi in Chriſto Patris Mathei nuper 


Archiepiſcopi Ebor* defunct', ac Admi niſtrato- 
res & Occupatores honor & cattallor” que fuer 


dicti nuper Archie pi ſcopi, nec nou ha red & te- 
nent terrar & tenementor”, que nuper ſua fuer', 
per omues terras & caMla ſua in baliva tua, ita 
glad nec ipſi nec aliquis ipſor ad ea man appon 
donec ad inde tibi prœce perimus. Et quod de 
exitibus earundem terrar nobis reſpoud, & | 
quod babeas corpora eorum coram Baronibus de 
Scacc* noſtro apud Weſtm* a die Paſohæ in tres 


Septimanas ad reſpondend nobis de uno optimo 


eque five Palfrido, Sella & Fræno, una Clami- 
de five Cloca cum Capella, uno Ciplo cum co- 
opertorig uno Pelve cum Lavatorio ſige aquar, 
& uno annulo Arreo, nes non Muta Canum qua 
auper fuer ejuſdem nuper Arcbiepiſcopi tempore 
mortis ſuz, & que ad nos ratione prœrogativæ 
noſtræ ſpeftant & pertinent, & de precio ſive 
valore inde unde nobis nondum eſt reſpon(*. Ei 
habeas ibi tunc nomina executor & alior' pred 
& hoc breve., 4 Inſt. 338. Lord Coke ſays, 
the moſt antient that we find and remember, 
{but certainly ſays his Lordſhip there were 
ſuch Writs before) is Inter Memorand dt 
Sracc* anno 2 E. 2. The Biſhop of Bath and 
ſells's Caſe, Trin 36 E. 3. ibid. inter —— 
Ihe Biſhop of Cheſter's Caſe, Hill. 5 4 0 

— | bid 
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jbid. adjudged upon Demurrer, That the 
Duty being to the King after the Deceafe 
of every Biſhop, it extendeth to an Arch- 
biſhop, The Archbiſhop of York's Caſe; for 
every Archbiſhop is a Biſhop : It is called 
Mulctura de Epiſcopis, ſometimes Monut ier, 


Oe. 4Inſt. 338. 


5. Citizens of London. ts 


ud Citizen of London 40510 not make bis Will 
in Derogation of the Cuſtom of that City till 


the late Statute enabled bim ſo to do, 


9 Inſants. 7 3 


1. An Infant may make a Teſtament at 


the Age of Seventeen. Nelſon 333. 1 Chan. 
Ca. 157. 


2. An Infant Male at Fourteen, a Female 
at Twelve, may make their Teſtaments. 
Prec. Ch. 316. Vide Nelſon 383. Gilb. 74. 
2 Mod. 315. Herein they follow the Civil 
Law of Jafiuias. 


7. Peſos outlawed and comvit in Pre- 


| 1 04 


; One SS cannot make a Teſtament, 


unleſs only outlawed in a perſonal Action, 


and then he may of his Lands, but not of his 
Goods. Dy. Readings on the Fae 7 Wilks, 
fo. 2. Vide Fi. Ley 27. 


2. Per- 
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One attain i in Pm nde make his 
Wil. Loru . 5 e on the Starure 


of Uſes, fo. 2. 


8. Aliens. 


An Alien makes his Will and after is De- 
nigen, it is good. Dy. —_ on "oo Sta- 
tute of Wills, fo. 3: | 


9 Fointenants.. 
pe 
A Jointenant cannot bar Survivorſhip by 


1 . 120, 121, 124, 163. 


ain Perſons excomminiitate. n 6. 


An Kxcommunicate eo make a Will. 
Caſes in Law and 50 2 on Pe 113. | 


5. of a Donation, Cauſa mortis. 


1. What, and it Operation. 


[ 


lies in Extremity, or being ſurpriſed 


with Sickneſs, and not having an Opportu- 


nity of making his Will, left he ſhould 
die before he can make it, gives his Goods, 
with his own Hands, to his Friends about 
him; this, if he dies, ſhall operate as a Le- 


gacy ; 


Will. Doc. & Stud. lib. 2. c. 25. e Powe. 


Onatio, Cauſa mortis, is where a Man 


* 0 
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gacy; but if he recovers, the Property te- 
verts. Prec. Chan. 269. 7 > 

2. A Donation, Cauſa mortis, is in the Na- 
ture of a Legacy waiting on the Death of the 
Teſtator, and is ambulatory, and open, till 
that Time; and by a Revocation of all former 


Wills it_is revoked ; and a ſubſequent De- 


viſe is to be taken in Satisfaction of ſuch a 
Donation; it is a Gift in preſents, to take 
in futuro, &c. Prec. Ch. 300. See Caſes in 
Law and Eq. 2 Part, The Caſe of Mitford c. 
Lord Herbert & al. 


2. Not favoured in Lau. 


Theſe Donations are not to be counte- 
nanced, or favoured, as it would open a 


| Way to Fraud and Perjury ; and therefore 


ought to be fully proved in all its Circum- 
ſtances. Prec. Chan. 3 oo. | 1 | 


6. How, and by whom, Mills and 
Teftaments are to be confirued. 


1. IT isa Rule, that a general Clauſe in a, 


Will is not to prejudice a particular 
Deviſe. 1 Rep. Ch. 145. 

2. In Teſtamentis, ratio tacita non debet 
Confiderari, ſed verba ſolum ſpectari debent. 
Multa poſſunt movere mentem Teſtatoris que 
nobis latent, ideo per divinationem mentis 
durum eft a verbis recedere. 2 Chan. Ca. 155. 

3. A Man deviſes ſeveral ſpecifick Le- 
gacies, and (inter al) to his Grandchildren, 
to be paid at Twenty-one, or Marriage, and 
after deviſes, that all his Legacies ſhall by 

— pal 
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paid in a Year-after his Deceaſe. Cur”: The 
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ſubſequent Clauſe, which ſeems to con- 
tradict the Payment of the Legacies to 
the Grandchildren, in Point of Time, muſt 
be ſo conſtrued that it be not repugnant to 
the former Clauſe; and therefore the later 


Clauſe muſt relate only to the other ſpeci- 


fick Legacies given to the other Legatees, 


and not to the Grandchildren's Legacies. 


Caſes in Law and Eq. 2 Part, Adams c. 


Gerb's Caſe, fo. 154. Vue le meſme Livre, 
fo. $7, 5 


4. Abe Will is to be taken together as 
one intire Scheme. Acherley and Vernon's 
Caſe, Caſes in Law and Hg. 2 Part, fo. 68 
10 80. Vide ibid. fo. 77. Nelſon 2). 

5. No Words are to be rejected that are 


3 of Signification. Barter Ar. v. Ayres 


and Smith, Caſes in Law and Eq. 2 Pt. fo. 


157, Ge. 1 Chan. Ca. 178. Poph. 13 1. Gilb. 


* 118, 133, 136, 209. 
6. The Teſtator's Intent is to govern, and 


greificial Reaſon not to be admitted. Eid. 


1 Chan. Ca. 59, 80, 178. 

7. The Intent of the Teſtator is to be 
collected out of the written Words, and no- 
thing is to be admitted in the Conſtruction 


which is in any wiſe contrary to the Words; 


neither are Words to be rejected which may 
be reduced to any legal Conſtruction ; but 
if any Words are contrary to the,Law, or 


inſenſible, ſuch Words muſt be rejected. 


Jbid. Vide And. 29. 3 Lev. 180, 181, 373. 
3- Mod. 290. 2 Lev. 56, 156. 3 Cro. 52. 

I Cro. 356. Latch 40. 
8. The Words in a Will, being ambigu- 
ous and capable of a Conſtruction in Fa- 
| | vour 
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vour of the Heir, is to be fo conſtrued. 
See Sparrow and Shaw's Caſe, before the 
Houſe of Lords, 15 April 1729. | 

9. The Intention of the Teſtator is to be 
purſued in the Conſtruction of Wills, as far 
as may be conſiſtent with the Rules of Law. 
Sparrrow and Shaw, ſupra. as 

10. The Deviſor ſuppoſing he had Power 
to diſpoſe the Inheritance, deviſerh the 
ſame, and orders Incumbrauces to be diſ- 
charged thereout ; if afterwards turning 
out that this Eſtate could not paſs according 
to his Intention, it ſhall not (though in Fa- 
vour of the Heir) be conſtrued he intended 
to ſaddle his other Eſtate with thefe In- 
cumbrances. See the Earl of Tankervile c. 
Gray & al, before the Houſe of Lords, 
14 March 1728. "3 

11. The Eccleſiaſtical Court may not tranſ- 
late a Will, but Equity will. 1 Peer Wil. 527. 


7. Executors. 
1. Who are ſuch, 


1 an Engliſh Bill in the Exche- 


quer, the Caſe was, Several Execu- 
tors were, and one proved the Will, the 
Reſt refuſing, and then he who proved ir 
dies, and another took out Letters of Ad- 
miniſtration, and brought the preſent Bill. 
Held clearly by the Court, that by proving, 
of the Will by one of the Executors, all 
are Executors ; and tho' he who ſolely pro- 


ved it be dead, yet none other Perſon can 


adminiſter ſo long as any of the other Exe- 
cutors 
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cutors are living; though they joined not in 
the Probate, neither ever acted in the Exe. 
cution of the Will; and in the principal 


+. Caſe, it did not appear, that they who 


refuſed were dead; fo Bill diſmiſſed. Hard. 
111. Vide 9 Co. Henſlow's Caſe. 21 E. 4. 1. 
Ven. J. 1 Sid. 266. 1 Mod. 213. 21 E. 4. 


23. Office of Executors 6. Dy. 160. 9 0. 


37. 4. Salk. 3, 30% &c. 
2. Relief amongſt them. 


1. A, and B. being appointed Executors, 
they both proved the Will, but only A. acts 
as Executor, and then dies, leaving his 
Wife his Executrix ; a Legatee ſues B. in the 
Spiritual Court; he is liable there, having 


joined in proving the Will; yet per Lord 


Keeper, the Judgments of the Ecclefiaſtical 
Courts are as well ſubject to the Equity of 
this Court, as to Judgments at Law, and 
he inclined to give Relief in the particular 
Caſe, the Party being without Remedy; for 
that the Delegates muſt judge according to 


the Eccleſiaſtical Laws. 1 Ch. Ca. 200. See 


Prec. Chan. 83. 8 Co. 136. Cro. Car. 373. 
Plow. Com. 184. Co. Lit. 264. Toth. 150. 
2 Vern. Ca. 532. 

2. Where one Executor, releaſed alone 
without his Companions, he is accountable, 


| whether he received the Duty or not. El. 


Obſ. 104, 105, 10), 108. See 196, 177. Salk. 


153, 154. Telv. 160. 


3. An Executor not joining in the Pro- 
bate, yet may come in before the Maſter to 
prove his Right. Gzlb. 76. See Gilb. 80. 
8 Co. 136. Cro. Car. 373. Orpb. Leg. 11, 113. 

2 Plow. 
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Plow. Com. 184. Swinh. 5 Part, fo. J. Salk. 
153. 5 Co. 29. Tot. 158. Nelſon 171, 410. 


3. Whether Truſtee for next of Kin. 


1. The Reſidue undiſpoſed of is to be di- 
ſrributed according to the Statute ; there be- 


the Will was not finiſhed, yet the Preſump- 
tion is, the Teſtator intended them no more. 
Gilb. 174, 75, 126, 184. Vide 200, 208, 209. 
1 Vern. 473. 2 Vern. 648. Prec. Chan. 92. 
Nelſon 351, 177, 178, 352. i | 

2. The Reſidue belongs to the Executors 
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g where the ſame is expreſly ſo given, not- 
| withſtanding other expreſs Legacies. Prec. 
Chan. 94. 5 5 | ; 
: 3. Deviſe of Lands to be ſold to pay 
1 Debts, the Reſt to go to his Executors, as 
Part of his perſonal Eſtate, and gives the 


Executors 100 J. Decreed, The Executors 
Truſtees ; for the Reſidue is to be diſtribu- 
ted. Prec. Chan. 82. 

4. One deviſes all his Books to another, 
except ten Books, ſuch as his Wife ſhould 
chuſe, as Plays, Romances, Sermons, but nor 
Law-Books; this is no Deviſe of Books 
to her, but an Exception out of the Deviſe 
of his Library, or Study; and it is not to be 
thought he intended to bar his Wife of the 
Benefit of the Executorſhip by ſo inconſidera- 
ble a Deviſe. Prec. Chan. 231. Vide 263, 264. 

5. There are two Executors, and one has 
a beneficial Legacy, the other brings his Bill 
for Account of the perſonal Eſtate, and to 
have the Surplus; but decreed to take equal- 
ly, notwithſtanding the Legacy to one; _ 
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bis Lordſhip ſaid, the Queſtion would ra- 
ther be, Whether a beneficial Legacy to | 
one ſhould not exclude both Executors, be- 


cauſe both but repreſent the Teſtator, and 


come in as one Perſon ; and cited the Caſe of 
Fofter and Munt, which he ſaid had been 
ſomewhat ſhaken by the Caſe of the 
Ducheſs of Beauford and Littlebury's Caſe 
in the Houſe of Lords; yet thoſe were be- 


cauſe the Legacies to the Executots were 


not beneficial, and ſo Atkinſor's Caſe, at the 


. Rolls, where 10 J. for Mourning. was but a 


Decency required on ſuch Occaſion ; but in 
the principal Caſe, the Legacy was benefi- 
Cial; but that not being the Caſe, he made 
no Decree concerning it, but that the Exe- 
cutors ſhould come in equally, notwithſtand- 
ing the ſpecifical Legacy to one. Prec. Chan. 
324. The Reporter notes, if the Law be as 
bath been lately beld, this ſeems no Contradic- 


tion to Foſter and Munt's Caſe, which was de- 


creed only on the Fraud in the Executor. 
6. Giving a Legacy to one Executor 
where are two, neither are thereby exclu- 


ded; and Mourning is not to be deemed a 


Legacy to ſuch Intent. Vide Caſe Maſon 
and Hawkins, before the Houſe of Lords, 
4 March 1729. | 4386 
7. Upton deviſed 50 J. each to his two Si- 
ſters, and 50 J. to his Neices, and makes 
them Executrixes, without diſpoſing of the 
Reſidue, it ſhall be diſtributed amongſt 
the next of Kin, and not go to the Execu- 
trixces; for Executors in theſe Caſes are but 
Truſtees. If he had intended them the Sur- 
plus, he could eaſily have ſaid ſo, Since the 
Statute of Diſtributions Succeſſion to ales 
2 na 
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nal Eſtates was ſettled, Se. See Caſes cited 
ih this Caſe Prec. Chan. 56. 
8. A Man, having a Daughter and two 
Brothers, made his Will, and thereby gave. , 
51. a- piece to his Brothers, appointing them Ll 7 
Executors, but made no Diſpoſit.on of the 
Surplus; on the Teſtator's Death, the Daugh— 
ter, as next of Kin, libelled in the Spiritual 
Court for the Reſidue of the perſonal E- 
ſtate, and as there was, (as was ſuggeſted). 
expreſs Legacies given to the Executors, they 
ouzht to have nothing further; and in the 
Spiritual Court the Daughter obtained a 
Sentence for the Reſiduum; and from this 
Sentence the Executors appealed to the De- 
legates, and now moved in Banco Regis for 
a Prohibition to the Delegates. Lord Chief 
Juſtice Holt ſaid, the Daughter not being 
reſiduary Legatee had no Pretence to ſue 
for this Surplus in the Spiritual Court; and 
afterwards, on Debate, a Prohibition was 
granted; and yet on Bill in Chancery by the 
Daughter againſt the Executors, for an Ac- 
count of the Surplus, ſhe obtained a Decree, 
and that though there were Proof, that the 
Teſtator intended his Executors ſhould have 
the Surplus, in regard that the Daughter had 
incurred his Diſpleaſure, by having married 
againſt his Conſent; yet there being ſome- 
What doubtful, it was decreed firſt by Sir 
ohn Trevor, Maſter of the Rolls, and after 
y Lord Cahncellot Sommers, on Appeal, 
That the Executors ſhould be. but Truſtees 
| as to the Surplus, after their Legacies paid; 
and that ſuch Surplus ſhould go according | 
to the Statute of Diſtributions, and that it | \1 
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was dangerous to admit parol Proof, Oc. 

1 Peer Will. 7, 8, 9. . 
9. Selwin and Browne in the Houſe of 


Lords, 21 Mar. 1734. 7obn Brown ſeiſed in 


Fee of a real Eſtate, and poſſeſſed of a con- 
fiderable perſonal Eftate, deviſed thereout 


ſeveral Annuities and Money Legacies to 


ſeveral Perſons in the Will named, and gave 
a particalar Legacy of $500J. to one Brown, 
the Teſtator's Nephew, as alſo his Manor 


of Hubbard's Hall in Eſſex in Tail Male, Re- 
mainder to Milliam Selwin in Fee, another 


of the Teſtator's Nephews, to whom he alſo 
deviſed his Leaſehold Houfe in Bo- ſerect. 


And as for the Reſt, Reſidue and Remainder 
of my Eſtate, whether real or perſonal, where- 


of I am ſeiſed or poſſeſſed, or which I am am 


Ways intitled unto, and which I have not here- 
in and hereby before deviſed, given, bequeath- 
ed, or diſpoſed of, I give, deviſe and bequeath 


the ſame, and every Part thereof, and all my 
Right, 'Title, Claim, and Intereſt therein and 


thereto, unto ſuch my Executor or Executors 
hereinafter named as ſhall duly take on bin 
or them the Execution of this my Mill accord- 
ing to the true Intent and Meaning theredf, 
bis and their Heirs, Executors, Adminiſtrators 
and Aſigus, as Tenants in Common, and not 


as Fointenants; and made the ſaid Brown 


and Sehvin Executors, who accordingly took 
upon them the Executorſhip, and paid the 
Teftator's Debts, Funeral Charges and Le- 
gacies, and divided equally between them 
great Part of the Reſidue of the Eſtate; 


but there being a Bond-Debt of 3000 /. due 


from Se/win to the Teſtator, which he re- 
fuſed 
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fuſed to account for to Browne, as Part of 
the Reſidue of the perſonal Eſtate of the 
Teſtator, inſiſting, that the ſame: was extin- 
puiſhed for his ſole Benefit, by his being 
made an Executor, Brown exhibited his Bill. 
againſt him for Relief, and patticularly that 
he might be paid Half the Money due for 
Principal and Intereſt on the ſaid Bond. On 
| hearing this Catiſe before his Honouf the 
Maſter of the Rolls, he was pleaſed to ad- 

mit the Evidence of one Vinar (tho objected 
| to) to be fead, who drew the Will, and who 
| fully proved, that the Teftator's Intention wasz 
that Selwin ſhould have the ſole Benefit of the 
, Bond, without being auy Ways accountable for 
. the ſame to the other Executor; that bis In- 
firuftions were tb draw the Will accordinglyz 
but that he told the Teſtator, there was uo Oc- 
raſion to ſay any Thing about it in the Will; 
for that, by making bim Executor, he had ex= 
tinguiſhed the Debt; and that he bad adviſed 
| with Counſel on this Point, who told him, it 
was a clear Caſe, and had been ſo adjudged itt 
Law; at which tbe Teftator was well ſatisfied; 
it was alſo admitted by Brown in bis Anſwer 
to a Creſs-Bill, that both Selwin aud Vinar 
had, in the Teftator's Life-time, told him that 
this was the Teſtator s Intentiom; and particu- 
larly that Selwin told bim, that if be was not 
ſatisfied herewith, in Order to prevent Diſputes 
hereafter, he might then ask the Teſtator about 
it, but that he acquieſced in what they told 
bim, and ſaid, be would pay great Regard to 
the Leſtator's Intention. Upon this Evidence 
and the Nature of the Caſe, the Maſter of 
the Rolls decreed; that Sui ſhould have 
an equal Moiety of the Reſidue of the Te- 
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ſſlator's Eſtate, after Debts, Ec. excluſive of 


the Bond, and that the ſame ſhould be deli- 
vered up and cancelled. From this Decree 
Brown appealed to the Lord Chancellor, 
who alſo admitted the Proof, &c. (ut ſupra) 
to be read; but reverſed the Decree, not 
thinking the Teſtimony of a ſingle Witneſs, 
according to the Circumitances of the Caſe, 
ſufficient to contro] what appeared on the 
Face of the Will. From this Decree Selwin 
appealed to the Houſe of Lords, where the 
firſt 'Thing objected to by the Reſpondent 
was, the admitting Vnar's Evidence to be 
read; it was inſiſted upon by the Appellant's 
Counſel, that there were many Inſtances in 
the Courts of Equity, where parol Evidence 
had been allowed to be read, in Order to 
ſupport the Conſtruction of the Law, and 
rebut an Equity that might otherwiſe ariſe 
againſt the legal Operation of a Deed or 
Will; and for this were cited 2 Vern. 252. 
Counteſs and Earl of Gainsborough, and ſe- 
veral other Caſes. On the other Side it was 
inſiſted upon, as a ſettled Rule of Law, to 
reject all Proof brought to ſupply the Words 
of a Will, or to explain the Intent of the 
Teſtator; that this was the expreſs Doctrine 
laid down and reſolved in Lord Cheyney's Caſe, 
5 Co. 68. and was the Opinion of my Lord 
Chief Juſtice Holt, in the Caſe of Cole and 
Rawlinſon, 1 Salk. 234. where he ſays, that 
the Teſtator's Intent muſt be collected from 
the Words of the Will, and not from Cir- 
cumſtances, or any Matters dehors ; and 
that to ravel into the Affairs of the 'Teſta- 
ſtor would render Property precarious, and 
introduce Incertainty and Confuſion 1260 
the 


Ah b@ W.sw..v 


Jura Eccleſtaſtica, | 
the Law it ſelf; that this was not like ad- 
mitting Evidence to aſcertain the Perſon or 
Thing, as where the Teſtator had two Sons 
named 7ohn, and he deviſed Lands to his 
Son John; for in ſuch Caſe, without ad- 


mitting parol Evidence to ſhew which of his 


Sons he meant, the Deviſe muſt be void ; 
but in the principal Caſe there is a Deviſe 


of the Reſidue of the Eſtate to the Reſpon- 


dant by plain Words in the Will. And the 
Queſtion is, whether the Appellant ſhall be 
allowed by parol Evidence to prove a con- 
trary Intention in the Teſtator? Which to 


permit would, they conceived, be contrary 


to the Rule of Law, and the expreſs Words 
of the Statute of Frauds and Perjuries, 
which enacts, that no Will in Writing ſhall be 
repealed, nor ſhall any Clauſe, Deviſe, or Bequeſt 
therein, be altered or changed by any Words, 
or Will, by Word of Month only. Upon the 
Counſel's withdrawing, Lord Hardwick for 
reading the Evidence, and decreeing on the 
Strength of it, ſaid, that he thought the Evi- 


dence offered in the preſent Caſe was ex- 


treamly proper, and what in like Caſes was 
every Day admitted; that if, by making: 
the Appellant Coexecutor, the Teſtator has 
effectually extinguiſhed the Debt by Opera- 
tion of Law, as if he had diſcharged it by 
expreſs Words; and if it only ſubſiſted by 
the Notions of a Court of Equity, which 
ariſe from a Preſumption, that the Teſta- 
tor did not intend by any Act in Law to 
extinguiſn the Debt, ſurely the Executor 
may rebut this Equity, by giving parol Evi- 
dence, that the Teſtator's Intent was agree- 
able to Law. So where the Teſtator gives 

E 3 ſeveral 
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ſeveral Legacies, and, amongſt the Reſt, 
gives a Legacy to his Executor, without 
making any Diſpoſition of the Surplus of the 
Eftate, though in this Caſe the Law gives 
the Executor the Surplus; yet in Equity he 
ſhall be conſidered as a Truſtee for the next 
of Kin; bur, as this is by Implication and 
Conſtruction only, the Executor has been 
allowed to encounter it by parol Evidence; 
and he thought the ſaid Caſes, on this Head, 
had gone as far, if not farther than the 
preſent one. Lord Carteret, againſt admir- 
ting the Evidence, ſaid, there was no Caſe 

in which the Courts of Juſtice ought to be 

ſo careful in ſticking to the Letter of the 
Law, as in the preſent; that Admitting 
this Evidence was going directly contrary ta 

the Statute of Frauds, which bounds the 
Courts of Equity as well as the Common 
Law Courts, and wauld introduce that Per- 
jury, Contrariety of Evidence, and other 
Inconveniences, which that Statute was 
made to prevent; that by giving Way ta 
this Kind of Evidence their Lardſhips would 
conſtantly be troubled with reading the De- 
poſitions of unskilful Lawyers, who, to ex- 
cuſe and varniſh over their own Blunders, 
would ſwear hard; that Nurſes, Tenders 
and Apothecaries, and others, who may 
have bad Memories, and worſe Conſciences, 
would be affirming that for Fact, which was 
only a looſe and unguarded Expreſſion, or 
perhaps made uſe of by the Teſtator to con- 
troul and diſguiſe what he was doing, or to 
keep the Family quiet, or for ſome other 
ſecret Motives and Inducements, which could 
not, after his Death, be found out. Upon 
a Di- 


a Diviſion it was carried by a great Majo- 
rity, that the Evidence ſhould not be read. 
The Day following the Cauſe came on to be 
further heard, when upon reading the Re- 
ſpondent's Anſwer, it was objected to that 
Part of it that related to what Vimar and 
Sekvin told him, as to the Teſtator's Inten- 
tion, and the Lords conceiving, that it was 
an Attempt, by a Side-Wind, to have that 
Evidence made uſe of, which they rejected 
the Day before, it was held to be contrary 
to that Reſolution ; and upon this Occaſion 
the Lord Chancellor expreſſed an intire Sa- 
tisfaction at the Reſolution their Lordſhips 
came to in this Caſe. It was then inſiſted 


ligee, 
by making the Obligor one of the Execu- 
tors, this Act of the Teſtator extinguiſhes 


which one Executor cannot maintain againſt 


Debtor one of his Executors, does thereby 
diſcharge the Action, and conſequently diſ- 
charges the Debt, there is no Foundation 
to make a different Conſtruction in this 
Caſe in Equity, where there are no Credi- 
tors, nor any Perſons who are diſappointed 
of their Legacies; and though it may be 
ſaid, that the Teſtator has deviſed over the 
Reſidue of his Eſtate to both his Executors ; 


the Reſidue, being before extinguiſhed. On 
the other Side it was ſaid, that the admitting 
one Executor could not ſue another at Law, 
— E44 or 
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the Debt ; for the Debt conſiſting only of a 
Right to recover it by Way of Action, 


another, the Teſtator, by making the 


yet this 3000 J. cannot be deemed Part of 
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or that an Executor could not ſue himſelf, 
which is the Reaſon why in ſome Books i ie 
is ſaid, that the Obligee's making the Obli. 


gor Executor is an Extinguiſpment; yet it 
was never doubted, but that ſuch a Debt 


remained Aſſets to latisfy Creditars; and in 
7elv. 160. it is reſolved, that it ſhall be Af. 
ſers to ſarisfy Legacies; and in Salk. 306: my 
Lord Holt fays, that tho' the Action be 


diſcharged, yet the Debt is Aſſets, and the 


making the Obl gor Executor does not a- 
mount to a Legacy. As therefore this Debt 
remains Part of the Teſtator's Aſſets, and as 


he has deviſed the ſame by the Name of the 
Reſidue of his Eſtate, ſuch Reſiduary Le- 


gatee may ſue for and recover the ſame 


in the Eccleſiaſtical Court, in the ſame | 


Manner that a particular Legatee may re- 
cover his Legacy. And as the Courts of 
Equity have à concurrent Juriſdiction with 
Eccleſiaſtical Courts in Matters of this Na- 


ture, it is but fitting the Subject ſhould have | 


the ſame Meaſure of Juſtice, in which ſoever 
of thoſe Courts he pleaſes to ſue ; And for 
theſe Reaſons the Decree was affirmed. | 
N. B. I have been informed, That Lord 
Chancellor, at the Hearing before him, ſaid 
the Evidence ought not to be read; being 
dehors, and againſt the Statute of Frauds. 
To whom Surplus, Gilb. 74, 81, 125, 184, 
$90) 208, 209, 280. Nelſon 350. 1 Vern. 
136, 473. 2 Vern. 571, 601, 602, 648, 736, 
737. Prec. Chan. $2, 92, 94, 184, 231, 263; 
324, 566. Ar Eq. 246, 247. 1 Vern. 462. 
Lord and Lady Gainsborongh's Caſe, Little- 
bury's Caſe, Ball and Smith's Caſe; The 
Dncheſs of Beanford's Caſe, Gilb. 127. "Comb. 
378. 1 Peer Hill. S. C. 4. Where 


aid a a. eres "tis . — ws AAS mc ct as 


4. 335. 
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I. Where the King is Executor. 


When the King is made an Executor to 
another, he doth appoint certain Perſons” to 
take the Execution of the Will upon them, 
(:gainſt whom ſuch as have Cauſe of Suit 
may bring Actions,) and appointeth others 
to take the Account. See Parl Roll, 15 H. 6. 
Catherine, Queen Dowager of England, Mo- 
ther of II. 6. made her laſt Will and Teſta- 
ment, and thereof appointed that King her 
ſole Executor, and thereupon the King ap- 
pointed Robert Rawlinſon, Cl. Keeper of the 
Wardrobe, 7ohn Marſden and Richard Als 
reed, Eſquires, to execute the ſaid Will un- 
der the Overſight of the Cardinal, the Duke 


of Glouceſter, and the Biſhop of Lincoln, or 


two of them, to whom they ſhould account. 


5. The Executor's Aſſent to Legacies. 


1. Where Debts are unpaid at the Time, 
Aﬀent to Legacies not good. 1 Chan. Ca. 
257. See Nelſon 461. Orpbh. Leg. 144. Co. 
Litt. 292. b. Perk. ſet. 481. 4 Co. 28. 


March 137. 


2. If the Spiritual Court attempt to com- 
pel the Executor to pay a Legacy, without 
Security to refund, a Prohibion ſhall go; 
for though this Court will compel a Legatee 
to refund at the Suit of a Creditor, or even 
of other Legatees, where there is a Defi- 
ciency of Aﬀets ; yet the Executor having 
once aſſented to a Legacy may be concluded. 
I Vern, 27, 933 127, 162, 453, 455. 1 Chan. 

Ca. 


* . 1 


| 
| 
| 


171, 132. Nelſon 136, 381, 411, 422. Gill. 
87. Prec. Chan. 392. F902 Oh 


s. His Authority and Power over the Teſte 


tors Eſtate. 


1. Before) „ 


1. Before, 


1. An Executor ma, meddle with and 


diſpoſe of the Goods of his Teſtator before 


Probate. Bacon's Uſe of the Law 67. Lide 


Orph. Leg. 144. Co. Litt. 292. Perk. ſect 


481. 4 Co. 28. Mar. 137. 1 Chan. Ca. 257, 


Nelſon 461. ES ia 
2. Executors by the Will and Death of 


the Teſtator have all the Property of the 
Teſtator's Goods and Chattels, Leaſes for 


Years, Wardſhips, Extents, and all Rights 
concerning them, and the Executors may 
meddle- with the Goods and diſpoſe them 
before any Probate, but not bring any Ac- 
tions. Aliter of an Adminiſtrator. Uſe 
#be Law 67. 5 Co. 28. Nelſon 176, 


2. After. 


I. He may take his Teſtator's Effeds, ſel 
them, bring Actious, releaſe, &c. may prefer 
bimſelf to other Creditors, &c. 

2. The Executors have their Title by the 


Teſtator, and the Teſtament, and not by 


the Probate; and the Probate of one Exe- 
cutor, where there are ſeveral, by the Com- 
ij mon 


Jura Eccleſiaſtica: 


Ca. 136, 13, 149, 271. 2 Chan. Ca. I19, 


i» I = re 
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mon Law ſhall enable all the Executors, tho? 
never ſo many, to ſue; ſo that it is not 
the Probate, the Act of the Ordinary, which 
gives them any Intereſt, or Title, either to 
Choſe en Action, or Poſſeſſion ; for they have 
their Titles and Intereſt by the Teſtament, 
and not by the Probate ; ſo the Eccleſiaſtical 
Judge has no Power to take a Renunciation 
or Refuſal of an Executorſhip. The Pro- 
bate is nothing but a Confirmation or Al. 


lowance of what the Teſtator hath done. 


9 Co. 39. b. 38, 40, 41. Moor 293. Go. 311. 
d 0:2. 44. 2 Bro. & Go. 58. 1 Leon. 206, 
e Hard. 111. Tho. fo. 12. Plow. Com. 280. 
* . 28. 2 And. 150. Hett. 17, 105. Hutt. 
. 30. Trials per Pa. 13, 331, Sc. 309, 326. 
72 Keb. Gro, 337. Ray. 405. Ky. 228, 346. 

2 Show. 293. Comb. 46, 10, 185. Dy. 160, 
of 367, 372. Fitz. Abr. 3, 148. 4. 3 Keb. 344. 
de 2 Mod. Ca. 90. 2 Rol. 263. 1 Keb. 567. 


o' 8 3. Upon an Exgliſh Bill in Scacc. the Caſe 
ts was, Several Executors were, and but one 


) proved the Will, the reft refuſing, and then 
mn By he who proved it dies, and another took out 
„Letters of Adminiſtration and brought a 
Bin here; and held that, by proving the 

Will by one, all are Executors. 9 Co. Hen- 


ow's Caſe. 21 E. 4. Hard. 111. 1 Ven. 


77. 1 Sid. 266. 1 Mod. 213. Dyer 160. 
Kak. 3, 307. 9 Co. 37. Office of Exec. 6. 
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or another's Uſe, tho' in Danger of periſhing, 


nary and his Committee, by Name of Exe- 


ſiaſtical Court, that Court hath executed its 


the Temporal Courts to get in the Eſtate 
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7. The Probate. 


To DB Bi Os 


HE Prodatk of wins did not origi. 
1 çnally belong to Ordinaries, but to 
the King, who ſeiſed the Inteſtate's Effeq; 
to pay his Debts and advance his Wife and] 
Hae, Cc. but afterwards the Power was de. 
rived to Ordinaries; but they neither had 
nor' now have any Power to give or ſell the 
Goods, neither to difpoſe them to their own 


bo = 


=> 


neither could, nor can, releaſe Debts due to 
the Deceaſed's Eſtate; neither have any 
Action, tho' Actions lay againſt the Ord. 


cutors, if they meddled with the Effe Sts and 
did not pay Debts. Stat. 31 E. 3. 6th 


9 Co.-37. 
2. When the Will is proved in the Eccle- 


Www, ,.ny —”A AL TL NAC ©, 


Authority; but the Executors are to ſue in 


of the Deceaſed. Gilb. 207. Vide 9 Co. 38 
3. A Will cannot be proved in the Eccle- 


= a 


ſiaſtical Court further than reſpects Goods; 1 
for in Regard to Lands, ſuch a Provats b 
will not avail; but the High Court of Chan- ti 
cery will prohibit their proceeding any far- Wi. 
ther than concerns the Chattels, as n 

Court of Law will prohibit their Proceed- 
ings in the Eccleſiaſtical Courts, in Matters g 
cognizable at Law. Practical Regiſter. I; 
tt 


4. The 


Jura Eccleſiaſtica; 


or, 
4. The Probate of a Will is no Evi _ 
W dence in a Litigation for Lands either pro or 
cn. in any Court at Law, but a Proceeding 
coram non judice ; yet is it good as to Goods. 
SE. $599 SBH oe fo ont + ; 
5. Every Biſhop's Will is to be proved 
with the Provincial. 5 
Vide 5 Co. De Jure Regis Eccl. 9. a. 
3 Bulſt. 315. Latch 64. Palm. 416, 422. 


2. To whom to be granted. 


1. The Ordinary cannot refuſe Probate SY 
to him, who is appointed Executor, though 
a Bankrupt, the Teſtator thinking him pro- 
„per, and intruſting him; neither can the. 
erqdinary inſiſt upon Security; for as the 
Teſtator has thought him a fit Perſon, the 
Ordinary ſhall not adjudge him otberwiſe; 
he has a Temporal Right; though he can- 
not ſue before Probate, and he is in by the 
Teſtator, and not by the Ordinary. Salk... 
36, 299. See Show. 293, 294. 1 Vern. 200, 
_ 1 8 
2. In the Caſe of Death of the Teſtator 
before Probate, Adminiſtration muſt be cum 
teftamento annexo. 2 Rep. Ch. 300. 8 

3. If an Executor die before Probate, his 
Executor cannot prove it; but Adminiſtra | __ 
tion cum teſtamento annexo muſt be granted \ 
to the Reſiduary Legatee, if any, or to the 
next of Kin. 1 Vern. 200. ef 

4. The Plaintiff, as Executor or Admini- 
ſtrator, out of an Inferior Court ſought Re- 2 
lief for a Debt; the Defendant pleaded that 
there were bona notabilia ; fo that the Flaintiff 

2 | could 


GL 


— 
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Jura Ecrleſialtica; 
could not diſcharge. Allowed ex parte. 3 Re), 
Ch. 71. | | #2 

5. Mich. 9 Geo. 2. B. R. Ticker and Towel 
My Lord Chief Juſtice declared, that where 
a Will was made, and an Executor ap. 
pointed, who after dies Inteſtate, his Admi- 
niſtrator cannot be repreſentative of the firſt 
Teſtator, and that in ſuch Caſe Adminiſtra- 


| tion de bonis non of the firſt Teſtator muſt 
be committed. But an Executor of an Ent. 


cutor is a good Repreſentative of the firſt Je. 
fator, the firſt having proved the Will. 


3. The Neceſſity of the Will's being proved 


By the Court of Exchequer, no Relief 
here for a Legacy before the Codicil proved, 
(for in that Caſe the Will was proved, but 
not the Codicil, wherein 100 J. which the 
Plaintiff owed the Teſtator, was given, and 
the Bill was to compel Probate, to ſtay the 
Suit on the Bond, and for Relief,) this is no 
proper Court to prove it in, but it belongeth ib 


— w — 


to Court Chriſtian ; and Common Law hath 


nothing to do with it, but where the Es- 
cleſiaſtical Law cannot determine, which in 
the preſent Caſe they may; but when the 


Codicil is proved, and made Part of the 
Will, then it will be proper for this Court 
to relieve on Account of the Legacy; but 


not till then; but becauſe the Matter was 


not determined in the Eccleſiaſtical Court, 
this Court continued the Injunction till the 
Hearing there. And Lady Stynnerton's Caſe 
in Chancery was cited. Hard. 96, 9}. 


2 4. IA ben. 


Jura Ecciefiaftica, 


4. Where to be proved. 


done dying abroad and leaving no Effects 

in England, it was not neceflary that his 
Will ſhould be proved in England, no more 
than if a Man died and left an Eſtate in Scot- 
land. 1 Vern. 297. | 


2. Biſhops Wills. 


The Probate of every Biſhop's Teftament, 
or granting of Adminiſtration of his Goods, 


W riſdiction, belongeth to the Archbifhop. 
4 Inſt. 335. Vide Caſe Juſtice and Jones, 

poſreaz S quere. | 

3. Mere Bona notabilia. 


Vide poſt, Adminiſtrator and Adminiſtra- 
tion. Vide etiam 1 Peer Will. 43, 44. 1 Sid. 


ys Co. 135. For the Ordinary Duty in ſuch 
Caſe, ſec Can. ga, 93. 


4 Where particular Cuſtom. 


1. The Probate of Wills may be in Court 
Baron, where there is ſuch a Cuſtom, Gili. 


2. Cer- 


t. Mbere the Teftator bad no Aſſets in Eng- 
land. | 


though he had none, but within his own Ju- 


179. Cro. Eliz. 118, 719. 5 Co. 29, 30. 


207. 3 Co. — Pt. 73. b. =. 
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64 Jura Ecclefiaſtics, 
2. Certain Lordſhips or Seigniories have 
the Probate of Wills by Preſcription. Do#, 
ii. 2. cap. 28 0 OO > 
3. The Courts of divers Manors of the 

King and other Lords have anciently had 

the Probate of laſt Wills and Teſtaments; 

and it appears by 11 H. ). that Probates did 

not appertain to the Eccleſiaſtical Courts, but 

of late Time. 5 Co. De Fure Reg. Eccl. 16. 4. l. 

4. If the Lord of a Manor hath Probate 

of Teſtaments within his Manor, if any ſuch 

Will be proved in the Eccleſiaſtical Court, a 
Prohibition lieth; becauſe that the Juriſdic- 

Dr. Gibſon, in tion of it belongs to another, 5 Co. Orph. f 
His Codex, Lond. Caſe, fo. 13. V. Rol. Abr. Prohibition, 


ſeems to me fh. 313, Caſe 1. : 
to ſlur Cu- | | : ˖ 
ſom, when it thwarts Canon, as he thinks ſuch Cuſtom in its Begin- þ 
ning was an Incroachment; whereas I think every reaſonable Cuſtom is | 
conſidered as Part of the Law; whilſt Canon, if not received and \ 
uſed by Conſent of King and People, is certainly Incroachment. And ſ] 
I apprehend, to maintain any immemorial Cuſtom allowed by the Com: t 
mon Law to be an Incroachment, is an Impeachment of the Common C 
Law it elf, which allows ſuch Cuſtom. * 
| : ; ' J, te 

5. Peculiarx t ν 7 7 

1. So called from the French, Peculier, that 2 


is private, proper, one's own. It is a Peculiar U 
Pariſh, or Church, which hath Juriſdiction 


within it ſelf for the Probate of Wills, Cc. ex. A 
empt from the Ordinary and Biſhop's Courts Wl gu 
The King's Chapel is a Royal Peculiar, ex pr 
empt from all Spiritual Juriſdiction, and re- A 
ſerved to the Viſitation and immediate Go— . 
vernment of the King himſelf; who is W 9 
preme Ordinary. In the Province of Cur - 
terbury there are reckoned to be 57 Pech, ga 


Hars, It is an antient Privilege of the See d 
| Cain 


Jura Ecciefiaftics, 
cunterbury, that whereſoever any Manors or 
Advowſons- do belong to it, they forthwith 
become 2 

reputed Peculiars, and of t Ji 
Canterbury. Blount's Law Diet. Peculiars. 


' Peculiar Juriſdiction, the Probation of the 
Teſtament belongs to the Judge of the Pe- 


culiar. Orph. Leg. 58. See The Biſhop of Nor- 
wich nd Te Moor f Thetford's Caſe. Vide 


Cort of Peculiars, c. 
'S How far the Probate is good. 


1. Where a Will doth contain in it Lands 
and Goods, a Prohibition ſhall not go for 
the whole in general; but if in ſuch Caſe it 
be alledged that the Party who made the 
nt Will was de non ſane Memorie, a Prohibition 
nd i ſhall there be granted for the whole; but 

ſuch Prohibition is not to be granted in all 
Cafes where a Will contains in it a Diſpoſing 
| of both Lands and Goods; for then it would 
tend to hinder all Proceedings in the Eccle- 
ſiaſtical Court, which is not to be granted 
but in ſpecial Caſes only; for the Law al- 


. ?? $5. I” ca> O — \3$2- w- — C7 


ly 10s of a Probare ; therefore before the 
e Win proved an Executor cannot bring an 
25 Action. Oro. Fac. 346. Vide 6 Co. 23. | 
= 2. A Prohibition was prayed to ſtay the 
er Suit in the Spiritual Court concerning the 


re- 
G0- 
Su- 
Calle 


ecu* 


which was alledged to be revoked, (and ſo 


Iſſue Non deviſavit, it was proved revoked 
in toto, and a Non devaſtavit found; and now 
Suit is in the Spiritual Court to find it a good 


. Vox. II. F em 


t from the Ordinary, and as 
iars, and of the Dioceſe of 


2. Where the Teſtator dies within any 


Probate of a Will of Goods and Lands, 


proved.) On Suit at Law for the' Land, on 


- . 
\ 
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Will and not revoked; on this Suggeſtion 
the Court gave Day, if Cauſe were not 
ſhewn to the contrary, that a Prohibition 
ſhould be granted ; for the Court held, that 
if the Queſtion had been in the Spiritual 
Court for a Probate of a Will of Goods and 
Lands, and making an Executor, that they 


ſhould not proceed to prove the Will quad 
the Land, but that a ſpecial Prohibition as 


to the Lands ſhould be granted. Cro. Car. 
94, 115, 166, 391, 396. 2 Cre. 29, 346, 
3 Cro. 274. Sid. 246, 219. 1 Ven. 201, 
1 Mod. 90, 211. 2 Mod. 315. Salk. 36, 5 52. 
1 Vern. 256, 39). 2 Vern. 76. Skin. 174. 
2 Sid. 143. 

3. If a Man deviſes Lands and Good 


upon Suggeſtion that the Deviſor Non fuit 


com pos mentis at the Time of the Deviſe, a 
Prohibition ſhall be granted quoad the Lands 


only, and not quoad the Goods; becauſe if ii 


ſhould be granted to the Goods, the Execu- 
tor might not have an Action in the mean 
Time, quod efſet inconveniens. Paſch. 14. Ja 


B. R. Rol. Abr. Prohibition, fo. 315. 10 | 


Caſe 1. 
4. If a Man makes his Will of Lands on- 


ly, and makes no Executor of his Goods by 
the ſame Will, but it is a diſtinct Will of it 


| ſelf, and is endeavoured to be proved in the 
Spiritual Court, a Prohibition lieth ; becauſe 


it is made deviſable by the Statute | 32 G34 
H. 8. and concerns real 'Things, whereof the 


Spiritual Court have not to do. Hill. 10 


Car. B. R. Bret and Netter, per totam Cir 
riam agreed. Rol. Ar. Prohibition, fo. 3 10 
Caſe 5. 


5. One 
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5. One deviſeth, that his Houſe, Lands 
and Goods ſhould be equally divided by his 
Executors between his four Daughters, who 
were married; the Legatees ſued for their 
Legacies in Court Chriſtian, and the Execu- 


in Hotchpot ; ſo that the Execution of the 
Will being a Temporal Concernment, the 
Eccleſiaſtical Court might not meddle with 
the Execution of ſuch Will; ſo a Prohibi- 
tion ſhould go for all. All the Juſtices a- 
greed, that it would be miſchievous to pro- 
hibit the Eccleſiaſtical Court for the perſo- 
nal Eſtate ; becauſe, as to that, the Execution 


u- WF hibition as to them, we do not do Right to 
an the Parties; and ſo the Executors ought to 
[a retain: But they unanimouſly agreed, that 
F) for the Lands and Houſes wherein the Te- 
ttator had a Freehold, the Court Eccleſiaſti- 
n- cal might not meddle with them, nor with 
by che Money ariſing from the Sale thereof; 
it becauſe they are not teſtamentaty; and 
the therefore a Prohibition lies for ſo much, and 
uſe the Legatees ſhall have Remedy in Chan- 
34 ceery; wherefore they awarded a Prohibi- 
the lion for the Houſes and Lands not teſta- 


10 mentary, and not for the Goods; and Hogh- 
ton commanded, that a Clauſe ſhould be put 
in the Prohibition, that they might proceed 
for the Goods. Palm. 120. Vide Dy. 191, 
264. b. 6 Co. 23, B. 

F 2 6. By 


tors prayed a Prohibition; the Lands and 
Houſes not being teſtamentary, and the 
Court Chriſtian not having Juriſdiction to 
compel the Executors to pay theſe Legacies; 
and the Will of the Teſtator was, that the 
Legatees ſhguld have the Lands and Goods 


C belonged to them: And if we award a Pro- 
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ther ſhewed, that Sir 70hu's Daughters (du- 
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6. By Lord Chancellor Talbot, a Will 
cannot be proved in the Spiritual Court, 
further than reſpects Goods; for in Regard 
to Lands, ſuch Probate will not avail ; but 


the High Court of Chancery will prohibit 


their Proceeding any further than concerns 


the Chattels; and yet the Eccleſiaſtical 


Court is the proper Place to diſcover and 


eſtabliſh a Teſtament in, as well as to de- 


mand an Account of the perſonal Eſtate or 
Aﬀets. At Lincoln's Inn Ha, ) April 


1736. 


6. Whether may be, and wherefore, and 
how, delayed. . | 


1. A Prohibition was prayed Banco Regis 
to the Prerogative Court to reſtrain their 
Proceedings there, in proving the Will of 
Sir John Egerton, who thereby had diſpoſed 
of all his Perſonal and Real Eſtate, and diſ- 
inherited his right Heir, and given nothing 
to any of his Grandchildren. The Ground 
whereupon this Motion was made to have 4 
Prohibition to the whole Will, was in Re- 

rd it was intended to have a Trial at Lav, 


whether a Will or not; and if they ſhould 


be ſuffered to proceed and prove the Wil 
there, and it be allowed there for his Perſo- 
nal Eſtate, it would then be a very great 
Evidence to induce the Jury upon the Trial 
to paſs for the Will; therefore to prevent 
the Prejudice to the Trial, which afterwards 
was to be had in this Court, a Prohibition 
was prayed for the Whole; it was alſo fur- 


ring 


Jura Eccleſiaſtes. 
ring the Suit for the Probate of the Will) 
had taken Letters of Adminiſtration out of 
the Prerogative Court for the Perſonal E- 
ſtate, by which Act they had there in a 
Manner diſallowed of the Will; and this the 
Court conceived to be very Strange, and 
granted a Prohibition for the Whole, both 
Lands and Goods; and that after the Trial 
here had, the ſame to be remanded to them 
as to the Goods. And this Difference was 
then taken and agreed for Law, by the 
whole Court, that where a Will doth con- 
tain in it Lands and Goods, the Court ſhall 
4 not grant a Prohibition for the Whole in 
the Generalty ; but if in ſuch a ſpecial Caſe 
it be alledged, that the Party who made the 
| Will was then De non ſane Memorie, a Pro- So is Re. Abr. 

hibition ſhall there be granted for the 315. Caſe 6. 
Whole; but ſuch a Prohibition is not to be 
granted in all Caſes where a Mill contains 
in it a Diſpoſing both of Lands and Goods; 
for then it would tend to hinder all the 
Proceedings in the Eccleſiaſtical Court, 
which is not to be granted but in ſpecial 
Caſes only; for the Law allows of a Pro- 
bate there; becauſe before the Will be pro- 
ved an Executor cannot bring an Action. 
Co. Fac. 346. Vide 6 Co. 23. CEP 
2. Upon a Suggeſtion for a Prohibition, 
from the Exchequer to the Spiritual Court, 
to ſtay the Probate of a Mill for Lands and 
Goods, becauſe the Teſtator was Non com- 
Pos, Atkins argued, that upon ſuch Sugge- 
ſtion as this, which goes to the whole Will, 
a general Prohibition ought to go; ſo upon 
Suggeſtion of a Revocation; otherwiſe 
where the Suggeſtion is particular and con- 
3 cerns 


N 
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cerns the Land only; he cited 6 Co. 23. 


The Marquis of Vincbeſter's Caſe, Hob. 290. 
Serles and Williamss Caſe, Paſch. 10 Fac. 
Banco Regis, Semaine's Caſe, 2 Cro. Eger- 
ton's Cale. Cro. 1 Part 94, 114, 115, 16s, 
391. Vide Dy. 201. Stephens againſt the 
Prohibition, as to the Goods; and the Court 
declared, that unleſs the Plaintiff would go 
to Iſſue this Term, Compos, or Nom compos, 
they would not grant a Prohibition. Hard. 
131. Mich. 1658, Sir Richard Minſhal and 
Spicer. 

3. The Surmiſe was, on Motion for a Pro- 
hibition, that it concerned Lands; the Caſe 
was this: Will was proved in uſual Form, 
and after the Plaintiff ſuggeſting that the 
Teſtator had made another Will, and on 
Diſpute thereupon, the Second was ſenten- 
ced to be his Will; from which Sentence 
there was an Appeal to the Delegates; and 
now a Prohibition was prayed to them ; for 
that the Teſtator had diſpoſed. of Lands by 
this Will, which prima facie is a good 
Ground of a Prohibition. 6 Co. Mountagr's 
Caſe, Cro. Car. Bret and Netter's Caſe, 5c. 
Hale Ch. Baron, at firſt the Courſe was to 
grant a Prohibition upon all ſuch Sugge- 
ſtions; and if on Trial it appeared that no- 


thing was diſpoſed of but Lands, then the 


Prohibition was perpetual, and in Caſe there 
was a perſonal Eſtate, and Executor in the 
Caſe, then a Conſultation was awarded 
quoad, &c. Afterwards on Suggeſtion, that 
the Will concerned Lands and Goods, 4 
Prohibition was uſed to be granted guoad 
the Lands; but of later Times, upon Sug- 
geſtion, that the Will diſpoſed of Lands, 8 

? | the 
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the perſonal Eſtate were concerned likewiſe, 
they have uſed to deny a Prohibition ; for 


that the Party is at no Prejudice by it, with 
Reſpect to the Lands; the Probate in the 


Eccleſiaſtical Court being no Evidence a- 


gainſt him at Law for the Lands, whereas 


the Executor would be at Prejudice, if a 


Prohibition ſhould iſſue 5; becauſe then the 
Executor would be hindred from proving the 
Will, before which he cannot ſue for any 
Debt due to his Teſtator's Eſtate, which 
might be a Means to diminiſh the Eſtate; 
ſed adjournatur ; but coming on another 
Day, many Precedents were cited for grant- 
ing Prohibitions quad the Lands; ſed per 


Hale Ch. Baron, there ought to be no Pro- 
| hibition on this Suggeſtion ; becauſe in this 
Cauſe before the Delegates the Suit is only 


to put the Party into a Condition of doing 
the ſame Thing the Plaintiff himſelf hath 
done already; (Vz.) to prove his Will, and 
is grounded upon an Act done by the Plain- 
tiff himſelf; and if it were not proſecuted, 
the Defendant would have no Means of 
Proving his Will, being tied up by a Prohi- 
bition, which is unreaſonable : But becauſe 
the Plaintiff had brought his Action here to 
try his Title to the Land, and the Validity 
of the Defendant's Will, and offered to pro- 
ceed in it with Effect, the Court ordered a 
Prohibition guoad the Lands, unleſs the 
Parties would conſent to be concluded by 
the Probate. Hard. 313. Vide Hard. 131. 
al meſne Purpoſe. Vide Nelſon, fo. 403, 
433. 9 ; 
4 A Prohibition was prayed to the Spiri- 
tual Court to ſtay the Probate of a Will, 
T 4 which 


5 


and that the Teſtatof was Non compos ; the 
Marquis of Mincheſters Caſe, 6 Co. 23. was 


this Means may be loſt and the Will unper- 


which contained a Deviſe of Lands, and 
ſeveral Legacies, ſuggeſting this Mattet, 


N 


2 by 


relied on; but the Court denied that Caſe, 
and ſaid, that the Statute of H. 8. never 
intended to leſſen the Juriſdiction of the 
Eccleſiaſtical Court as to the Probate of 
Wills, and to grant a Prohibition might be 
inconvenient; for without Probate, the 
Executor cannot ſue for Debts, which by 


formed ; as for granting it quoad the Lands, 
it would be vain; becauſe it is no Evidence, 
either pro or con. in any Court at Law, but 
a Proceeding coram non Fudice; yet it is 
good as to the Goods. 2 Salk. 552, 533. 
Banco Regis, Hill. 3 Geo. 2. Fuſtice and 
Tones. En 
5. Mr. Reeve and Mr. Lee moved for a 
Mandamis to be directed to Dr. Bet/worth, 
Judge of the Prerogative Court of Canter- 
bury, to prove the Will of' the late Lord 
Londonderry ; and this Motion was founded 
upon an Affidavit, that this Judge had re- 
fuſed till a Commiſſion of Appraiſement ex- 
ecuted, and cited a Caſe in Raym. 235. 
where the like Motion was granted; ſo the 
Court granted the preſent Motion without 
making any Rule to ſhew Cauſe, by Reaſon 
of the Inconvenience of a Delay in a Mat- 
ter of this Nature; afterwards Mr. Reeve 
moved for a Rule upon the Doctor to re- 
turn his Writ of Mandamus, the Return be- 
ing out the Day before, to which Mr. 
Strange ſaid, the conſtant Practice in theſe 
Caſes is, only to grant four Days Rule; 

TY =; — 
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but the Court ſaid, they knew of no ſuch 
Practice, and accordingly ordered the Writ 
to be returned in two Days, and the Dr. 
now returned to the Mandamus, That the 
Law and Practice of the Eccleſiaſtical 
Courts was conſtantly to grant theſe Com- 
miſſions, at the Requeſt of any Creditor, 
upon his entering a Caveat againſt the Pro- 
bate of the Will. Mr. Wills and Mr. 
Strange argued, that this Return was good. 
They ſaid, that Commiſſions of this Sort 
were for the Benefit of Creditors, by which 
Means they have a ſure Account of the Ef- 
fects, to their Satisfaction; whereas other- 
wiſe they have only the Executor's own 
Oath, as to the Truth of the Inventory; 
but the Court declared they would not ſuf- 
fer Commiſſions of this Sort to delay the 
[Probate of Wills; and that becauſe till Pro- 
bate, the Executor has not legal Power and 
Authority over the Effects, and in the mean 
Time the Effects of the Teſtator may be all 
waſted ; and Page Juſt. obſerved, That Mau- 
damus's have been allowed to enforce the 
Probate of Wills where the Eccleſiaſtical 
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Executor was a Bankrupt. Commiſſions of 


not of the Creditors, and the Court thought 
them of dangerous Conſequence to delay a 
Probate. Reynolds Juſt. faid, that where a 
Will is under Litigation, Commiſſions of 
this Sort are reaſonable to protect the Eſtate, 
but here they put a Stop to a Man's enjoy- 
ng the Benefit of a Right, which the Te- 
ator himſelf hath given him. Mr. Strange 
then excepted to the Mandamus, that it on- 


ly 


Courts inſiſted upon Caution; for that the 


this Sort are at the Expence of the Aſſets and 


7 


74 Jura Eccleſiaſtica. 

4s ly recited, that my Lord Londonderry died 
at St. Chriftophers, having Bona E Catalla in 
Weſtminſter, and ſeveral other Places; and 
upon that commanded the Archbiſhop of 
Canterbury to grant the Probate of the Wil, 
but did not ſet out that theſe Places are 
within the Province of Canterbury, and Hep 
minſter he ſaid was a diſtin Juriſdiction, 
and not Part of the Dioceſe of London; and 
the Court could not take Notice that it wa 
Part of the Province of Canterbury; but be. 
ſides he obſerved, that the Probate gf the 
Teſtaments of all Perſons dying in the f6- 


Sig — reign Plantations b elongs to the Biſhop of 
London; but the Court ſaid, that it was te- 


ſolved in the Caſe of Adams againſt the Ter: 
tenants of Savage, that they are bound to 
take Notice under what Eccleſiaſtical Juriſ 
; diction they fit. And they ſaid, that it is 
= true indeed, that where a_Perſon dies be 
; yond Sea, having no Goods, here the Bi 
ſhop of London grants the Probate of the 
. Will; but where there are Goods in one 
Dioceſe, the Archbiſhop has a Right of Pro 
bate, and accordingly the Court granted: 
peremptory Mandamus. 6 Mod. 154. The 
Court, by Way of a ſecond Anſwer to this 
Exception, ſaid, That the Judge by hs 
Return had admitted his Exerciſing a Ju- 
riſdiction in the Probate of the preſent Will; 
and therefore they could not ſuffer him to 
except againſt having Authority to prove it. 
Vide 3 Cro. 106. 
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nm, Where Fraud or Practice. 
1 Where to be tried. 


1. Where a Will of a Perſonal Matter 
was obtained by Fraud, and by getting the 
Party to ſwear ſhe would not revoke it; yet 
after Probate it is not to be drawn in Que- 
ſtion in Equity; yet if the Party claiming 
under ſuch fraudulent Will come into Equi- 
ty fac Relief, he ſhall not have it. 2 Vern. 
f 2. Adminiſtration is granted, where is a 
Will and Executor, though the Will was 
concealed, yet the Adminiſtration was abſo- 
„ Jutely void, and it is all one, though the 
Executor, when the Will appeared, refuſed 
be: to intermeddle, or if ſeveral Executors, and 
Bi- all dead before any Notice of the Will. See 


tte Caſe Wang ford and Wangford, Term. Mich. 


13; 3.3 . 

3. A Covenant and Bond was upon it to 
pay three of the Daughters of a Stranger 
10 J. each at their ſeveral Ages of rwenty- 
four Years, and the Obligor lying ſick made 
his Will, and in Performance of the ſaid 
Covenant deviſed to each of the ſaid Daugh- 
ters 10/. to be paid at their ſeveral Apes of 


(to wit) Margery Davis, ſued the Executor 
in Court Chriſtian for her Legacy, and the 
Executor brought a Prohibition, ſuggeſting 
that he is bound by the Covenant and Bond 


pay it now at Twenty-one; he is not diſ- 
5 charged 


twenty-one Vears; one of the Daughters, 


to pay it at Twenty-four; and if he ſhould. 
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charged of the Covenant; and ſhews fur. i 


ther, that it was the Intent of the Deviſor, 
that he ſhould not be twice charged, but 
was an Election to the Executor, and if the 
Covenantees would releaſe the Covenant 
he would pay them according to the Will, 
and all the Court was of Opinion, that thi 
was a good Suggeſtion to have a Prohibj: 
tion, and took the Caſe to be in ey 

Point as the Plaintiff had alledged. AM 
246. 1 ; 
2 A Teſtator was got away by falſe Sur. 


miſes, and a new Will tendred to im, 


which he was prevailed with by fraudulent 
Practices to execute; yet the Court would 
not ſet it aſide. 3 Chan. Caſes 61. See 8 


5. A. the Plaintiff's Uncle had made hi 


Will, and given the Plaintiff the greateſt 


Part of his Perſonal Eſtate, but in his laſt 


Sickneſs his Maid-Servant had prevailed 
with him, being Non compos, to make an- 
other Will, and to marry her about a Week 
before his Death, at Six o'Clock at Night; 
though it was really proved by two Mini- 
ſters, ſhe was actually married before to the 
Defendant, and that he procured the Li 
cence for. the Marriage of Archer to the 
other Defendant, and that the Defendants 
ſuppreſſed the firſt Will, and that the Te. 
ſtator in his Health and Seund Mind knen 
the Defendants to be married; yet this frau- 


dulent Will being proved, and the Matte 


merely of a perſonal Eſtate, his Lordbbip 
was of Opinion, that whilft that Probate 
ſtood, the Matter was not eyaminable i 
Chancery, and though the Fraud was fully 

proved 


2 
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proved and read to him; yet he would not 
bear the ſame read, but diſmiſſed the Bill. 
2 Vern. 8, 9. gy ds 
6. A Will of the Perſonal Eſtate was 
proved in the Spiritual Court; the Reſpon- 
dent having a former Will in his Favour, 
brings his Bill in Equity to diſcover dy what 
Means the latter Will was obtained and for 


n Account of the Perſonal Eſtate, and to 
"Wl diſcover whether the Teſtator was not inca- 
15 pable and impoſed upon; the Defendant de- 

murred, becauſe it belonged to the Spiritual 
*. Court only to prove the Validity of Wills, 
0, BY 2nd the former Will was not proved in the 
1 Spiritual Court, as the Will in bis Pavour; 


but the Demurrer was over-ruled. See An- 
dyeus and Powts's Caſe before the Houſe of 
Lords, 6 Feb. 1123. 8 

= 7. A Will obtained 77 Extremis, and up- * 
et on Importunity of the Teftator's Wife, his 
al BY Hand being guided in Writing his Name, 
was ſet afide. See Moneypenny and Browne's 
Caſe before the Houſe of Lords. 15 March 
1511. 5 

8. An Executor of a Will obtained by * 
Fraud, though proved in the Spiritual 
Court, was decreed Truſtee for the Deviſee 
of a former Will. See the Caſe of Skirrick 
and Bransby before the Houſe of Lords, 
is May 1711. | 

9. A Will was obtained by Fraud in ta- * 
king Advantage of a Lunatick, decreed nu} 
in Chancery, 31 Jan. 1135. Qu. if not after 
affirmed by the Houſe of Lerds, as I think 5 
2 77 Vide Gz/b. 181. Hard. 375. 3 RN. 
% 155. 2 Vern. 293, Pre. O. 459. r 
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10. Mich. 9 Geo. 2. B. R. Tucker and Towel. 


Mr. Agar moved for a Prohibition to the 
Archdeacon of N. to ſtay a Suit there, for 
a Legacy, where the Caſe was, One Eleanor 
Tucker by Will gave the Legacy, which is 
the Ground of the preſent Queſtion, and 
made Fohn Tucker therein, for that Purpoſe 
named, her Executor of her ſaid laſt Will; 
John proved the Will, and died; and there- 
upon Adminiſtration was granted to the De- 
fendant below, who pleaded this Matter in 
Bar, which Plea the Eccleſiaſtical Court re- 
jected; he ſaid, he agreed, if. Adminiſtra- 
tion de bonis non had been granted to the 
Defendant, then the Suit. againſt him had 
been regular ; but as that was not the Caſe, 
but only a general Adminiſtration granted, 
he ſubmitted it, that the Suit was improper; 


and my Lord Ch. Juſt. ſaid, that undoubt- 


edly the Law was ſo ; yet his Lordſhip ſaid, 
had the Court before admitted the Plea, he 
ſhould have inclined to think that the Matter 
would have been more properly remedial by 
an Appeal than by Prohibition ; however as 
the Eccleſiaſtical Court had rejected the 
Plea, a Rule was made to ſhew Cauſe, and 


Mr. Forteſcue now coming to ſhew Cauſe, 


he ſubmitted it, that whatever the Lav 
might be in the Temporal Court; yet in 
the Eccleſiaſtical Court a Suit might well be 
inſtituted againſt the Adminiſtrator of an 
Executor, for a Legacy; to which Purpoſe 
he cited Godolp. 258. and Swinb. Part 0. 
Page the laſt Edition; and if this was 
ſo, he contended, the Court, at leaſt, might 
leave the Party to his Remedy by Appeal 
and not interpoſe their Prohibition, and to 


4 | this 


this Purpoſe cited Rol. Rep. 10. Mar. 92. 
pl? 2. and further he obſer ved, that in the 
preſent Caſe the Libel ſet forth, that the 
Executors had Aſſets of Eleanor Tucker's in 
his Hand, ſufficient to ſatisfy her Debts and 
Legacies, and that 7obn and Thomas, the 
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n 

. e ſon Tort ; and if that was the Caſe, he 

. Wſubmitted it, they were well liable; for which 
Purpoſe he cited 1 Rol. Abr. 919. Letter A. 
My Lord Ch. Juſt. declared, that it was © 
certain that where a Will was made and an 
Executor appointed, who after dies Inte- „ 
r; ttate, his Adminiſtrator can be no Repre- 

t. ſentative of the firſt Teſtator, and in that | 

d, WI Caſe that Adminiſtration de honis nom of the 

he WI firſt Teſtator muſt be committed and as to 

er che Objection which has been made, that 

by [the Defendants appear to have been charged 


ad was not ſo; for though the Executor had 
fe, MW ſufficient in his Hands to ſatisfy the Debt of 
au Eleanor; yet it doth not appear that ever 


Sons of the Executor, had Adminiſtration 
committed to them of all the Goods belong- 
ing to the ſaid Executor, at the Time of his 
Death; ſo that, as he ſaid, the Defendant 
below appeared to be charged as Executor 


as Executors de ſon Tort, his Lordſhip ob- 
ſerved, in the firſt Place, that in Pact this 


any of thoſe came into the Hands of the 


in 

be Defendants, and as to charging one as Exe- 
an cutor de /or Tort in the Courts of Common 

ole Law, he ſaid, the Manner is not to charge 


vas on Wrong; (for that was held once to be bad 
gut n Demurrer) but they muſt be charged as 
-al, kxecutors 7. eftamenti & Ult. Voluntatis; nei- 
cher is there any Way to charge Executors 


de 


them, that they were Executors of their 
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the Remedy is for the Adminiſtrator” de by. 
nis non to commence a Suit in a Court of 
Equity upon the Foot of a Breach of Truft 


been made, that an Appeal is the prope 


Remedy, he ſaid, in my Lord Ho!?'s Tinte, 


an Executor was ſued in the Ecclefiaſtial 


neither Creditor, nor Legatee; and it was 
objected thereunto, that an Appeal was the 
proper Remedy; but in that Caſe the Coun 
ſaid, he had been called into a JuriſdiMion 


Matter, for which Reaſon they granted 
Prohibition; the reſt of the Court were of 


the ſame Opinion with my Lord in the pat. 
ticular Caſe, and accordingly the Rule wa 
made abſolute. , 


8. Of Revocations. 
1. Of Wills. 
1. General. 


"HE Revocation of a Will is a Matter 

1 meerly Temporal, and diſcharges tht 
Court Chriſtian from having any Thing t0 
do with it; it is in no Sort dependent upon 
the Will; for thoſe Things are called de. 
pendent which go in Affirmance of the Wil, 


and not which diſannul and diſaffirm it, 5 


the Revocation doth ; and a Revocation b) 
our Law is ſufficient before one Witness 
And though the Court Chriſtian hat 
has 4 | Power 
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power of the Will, and of what is demand 
ed thereby, namely, the Legacy, yet, it is 
to he noted, that, in its original Nature, the 
Will it ſelf was Temporal, as appears by 
2 R. 3. Teſtament, and Things which go 
in Abridgment and Reſtraint of the Com- 

mon Law ſhall be taken ſtrictly, and ſhall 
not be favoured in Conſtruction ; ſo that 
the Revocation being a Thing meerly colla- 
teral to the Will remains at Common Law, 
as to the Proof, as is 1 R. 3. Telv. 92, 93. 
See 9 Co. 39,438. | 
2. Wills are ambulatory, and always 
changeable. Hob. 349. | | 
3. Revocations are favoured for the Be- 
nefit of the Heir. Mod. Caſes, 2 Part 11, 71. 
4. Yet the Revocation of a Will is not 
to be intended no more than the Diſinheri- 
ſon of the Heir; but muſt be by the expreſs 
Words. Jdem 13. 


Jure Act, though the Heir is to be favoured 
where the Caſe is doubtful; yet if a Man 
deviſe to one, and then by the ſame Will 


not to be taken as a Revocation, but that 
they are Jointenants, which ſhews that the 
tter Will is to be conſtrued as one intire Clauſe, 
and not as different; and by this means 
0 Contradictions will be avoided in Conſtruc- 


pon tion thereof. Idem 17. | 
de- 6. If a Teſtament be made of Lands and 
Vill, Bi Goods, and a Suit is in the Eccleſiaſtical 
„ Court for the Goods, and the Queſtion be, 


whether the Teſtator revoked the Will in 
his Life-time, or not, a Prohibition ſhall be 


)WeC Vol. II. G Goods. 


5. As a Will is to be conſtrued as one in- 


deviſe to another the ſame Eſtate, this is 


hatl granted guoad the Land, and not as to the 


Ir 


8 


ther as his Brother, but to his Executor. 


of both; for they making but both one 
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Goods. Mich 13 Fac. Rol. Abr. 313. (E) 


Caſes 3, 4. Q#. As the Queſtion is a Revo 
cation, or not. 

7. A Will may be revoked by a ſubſe. 
quent one, tho' ſuch. ſubſequent one be a 
void one it ſelf, yet it is good as a Revoca. 
tion. See Conftable and Roper's Caſe before 
the Houte of Lords. 7aly 11. 1913. Pre 
Ch. 459. Gilb. 18. Hard. 375. 2 Ver 
203. 3 Rep. Ch. 155. | | 

8. Privacy in making of a Will, or looſe 
Words to hide the Teſtator's Intent, or to 
keep the Family quiet, Oc. are not to be 
regarded, much leſs to be taken to amount 
to a Revocation. 3 Chan. Caſes 81, $2, 8), 
88, 117, 127. 


2. Whether good, and how far. 
1. I here pro toto. 


1. A. makes his Brother his Executor, and 
gives him all his Real and Perſonal Eſtate, 
after the Teſtator marries, and by Codict 
made his Wife Executrix, ſhe ſhal} have the 
Perſonal Eſtate, and not the Brother; for 
the Deviſe was not to him by Name, nei 


1 Lern. 23. 
2. If one having made a Will, ind Du 
plicate, revoke either, this is a Revocation 


Will, muſt ſtand or fall together. 2 Vert: 
742. 


2. N len 
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2. II here pro tanto. 


1. Lands deviſed to one firſt, and after to 
another, in the ſame Will, the laſt Claufe 
ſhall not revoke the firſt, but they ſhall be 


joint Deviſes. 1 Vern, 30. So it is a Re- 


vocation only pro tanto. „ 
2. One deviſes in Fee, and then leaſes for 
Years to a third Perſon, this is only a Revo- 
cition pro tanto; but if the Deviſor leaſes 
the Land to the Deviſee, to commence at- 
ter Teſtator's Death, this is a Revocation 
pro toto, as being inconſiſtent with the De- 
viſe. 1 Vern. 97. | 
3. A ſubſequent Mortgage is a Revoca- 


tion in Law, but not a total Revocation in 


Equity. 1 Vern. 329, 342. 3 

4. Deviſe was of Lands in & to his Son 
A. for ninety-nine Years, determinable upon 
three Lives, and by the ſaid Will charges 
theſe Lands with an Annuity of 40 J. a 


Lear to his Daughter, and after demiſes the 
{ame Lands to 


for ninety-nine Years, 
determinable upon three other Lives, re- 
ſerving 507. a Year Rent, this is, during the 
Continuance of the Leaſe, a Revocation ; 
but it is no Revocation as to the 401 a 
Year, there being Rent enough reſerved to 
ſatisfy that. See Packer and Lambe's Caſe 
before the Houſe of Lords, 14 April 1706. 


G2 2. Of 
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2. Of Probates. 
t. Whether good Canſe, or not, of Refiſal. 


Upon a Motion for a Prohibition the Cafe 
was, Ilil made Mills hs Executor, who af. 
ter became a Bankrupt, and being there- 
upon cited in the Prerogative Court, and 
there cre terns examined if a Commiſſion of 
Bankruptcy was awarded againſt him; 
whereto he anſwering Yea, the Court re- 


voked the Probate, and committed Admini- 


ſtration, as it was agreed they might in the 
Caſe of Lunacy, or other natural Difabi- 
lity ; but this Court was clear of Opinion 
that this Revocation is void, and that the 
Teſtator having truſted him, Bankruptcy is 
not ſuch a Diſability ; but that he may con- 
tinue Executor, non obſtante; for the Teſta- 


tor's Eſtate is not liable to be aſſigned by 


the Commiſſioners, but remains ſubject to 
the Truſts in the Will, and a Man dying, 
having made his Executor, ſhall never be 
ſaid to die inteſtate, ſo long as he has an 
Executor alive, who will intermeddle and 
has proved the Will, and therefore, though 
after a Sentence and Appeal brought, the 
Court granted a Prohibition. Skin. 299. 4s 
the Ordinary had granted Probate to the Ext. 
citor, I take it he bad executed his Authority, 
and his pretending to revoke the ſame was 0 
nude and void Act, as being extra his Juris 
difiion, and as having nothing more to do in 
the Matter; he had performed his Duty i 


granting Probate to the Executor appointed 7 
the 


. % — K. x my Pw, us 
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the Teſtator, hereto be had been compellable, 
bad he refaltd or even delayed it, by Manda- 
mus from the King's Temporal Court ; and as 
he had done this At which he was bound to 
as a Miniſterial Officer to the Temporal Law, 
he had nothing more that he could do; 
for I take it be has no Power to judge of 
the Fgneſs of an Executor, for he comes in 
by Appointment of the Teſtator, and not by the 
Act of the Ordinary; the Ordinary indeed is 
the Conduit-Pipe, Inſtrument, or Meſne, ta 
convey or derive down the Authority to the Ex- 
ecutor ; but be comes in by his Teſtator; for 
the Ordinary cannot poſſibly make an Executor 
to another Perſon. | 


9. Of Renunciations of Executor- 
ſhips. 


I. Good, or not. 


I, 1 Probate of Wills did not origi- 
nally belong to Ordinaries, but to 
the King, who ſeiſed the Inteſtate's Effects 
to pay his Debts and advance his Wife and 
Iſſue, Sc. but afcerwards the Power was 
derived to Ordinaries; but they had, or 
bave, no Power to give, or fell, the Goods, 
neither to diſpoſe them, either to their own 
or another's Uſe, though in Danger of Pe- 
riſhing, neither could, nor can, releaſe 
Debts, nor have any Action, tho? Actions lay 
againſt them or their Committees, by Name 
of Executors, if they meddled with the Ef- 
fects, and did not pay Debts. Now th.s 
Power being given to Ordinaries, is the 
— — 6 Recaian 
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Reaſon that when ſome Executors refuſe tg 
act, and one or more of the Executors na- 
med prove the Will, ſtill they who refuſed 
to act, may act notwithſtanding, becauſe 
the Power of the Ordinary is executed when 
the Will is proved, and the Ordinary hath 
not Power to take the Refuſal of any one or 
more of the Executors to prove t he Will. 
Hat. 31 E. 3. c. 11. 9 Co. 37, G c. 

2. But Renunciation of an Executorſhi 
before the Ordinary is void ; when he has 
proved the Will his Authority is executed, 

- and the Ordinary has no Power to take the 
Refuſal of any of the Executors who pro- 
ved the fame; but the ſame is an abſolute 
nude and void Ad. The Executors have 
their Title by the Teſtament, and not by 
the Probate. And the Probate of one Exe- 
cutor, where ſeveral, by the Allowance of 
the Common Law, ſhall enable all the Ex- 
ecutors, though never ſo many, to ſue; fo 
that it is not the Probate which gives them 
any Intereſt or Title either to Choſe in Ac- 
ion, or Poſſeſſon; for they have their Ii- 
tle and Intereſt by the Teſtament, and not 
by the Probate; fo the Eccleſiaſtical Judge 
has no Power to take a Renunciation, of 
Refuſal, in fuch Caſe. The Probate is no- 
thing but a Confirmation and Allowance of 
what the Teſtator hath done. 9 Co. 38, 40, 
41. Mo. 273. Go. 311. Ow. 44. 2 Bro. 
and Go. 58. Plow Com. 280. 5 Co. 28. 
Dy. 2 Mod. 150. Het. J), 105. Hit. 
30, 326, 2 Kev. 337. Raym. 405. H,. 
228, 346. 2 Show. 293. Comb. 46, 170, 

i 185. 3 Keb. 344. 2 Mod. Caſes go. 2 Rv. 
[| Rep. 263. 1 Keb. 567. 2 Keb. 610. 1 Lo 
206, 


206. Hard. 111. Tho. Fo. 52. Trials per 
Pais 13 $31, Sc. 309, 326. 


10. Aſſets. 
I. What are. 


I. E purchaſed in Truſt, decreed 

Aſſets to ſatisfy Judgment Creditors. 
2 Rep. Chan. 143, 62, 157. 3 Pol. 3. 26, 88, 
217 to 222, Eg. Abr. 242, 275. 1 Ch. Ca- 
ſes 24, 128, 

2. Lands deviſed to pay Debts are Aſſets 
in Equity. 3 Rep. Ch. 222, 23, 56, 78, 83, 
85. 1 Vol. 222, 223. Cilb. 2, 3, 106, 122. 

Eq. Abr. 3 10. 8 
3. But Lands deviſed to be ſold are not 
to be any Part of the Goods or Chattels of 
the Deceaſed, by the Stat. 21 JI. 8. c. 5. 
S not cogniſable in Court Chriſtian. 

4. For Aſſets, by Deſcent, in the Hands 
of the Heir, ſee 1 Vern. 112, 410, 411. 

5. Upon a Bill i S$cac. the Court held 
clearly, That if Lands were deviſed to be 
ſold by the Executors for the Payment of 
the 'Teſtator's Debts, the Money ariſing 
therefrom ſhould be Aſſets in the Executor's 
Hands. Hard. 405. Paſ. 17 Car. 2. Burwel 


313. 1 Chan. Caſ. 128. Pre. Ch. 39, 52, 
$5, 12), 136, 232, 286. | 

6. An Advowſon real Aſſets in Equity to 
pay Judgment, Bond, and Simple-Contract 
Creditors. See Caſes Jonge and Beckets 
con. Robinſon, before Houſe of Lords. 23 
March 1130. 

G 4 Vide 


# 
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ver. Curraut. Vide 1 Chan. Caſ. 14. Nelſon 
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here, ſhall not be allowed. 1 Vern. 369. 
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Vide plus 1 Fern. 45, 482, 453, 460, 409. 
2 Pol. 104, 341, 35% 188, 189. 2 Rep. Ch, 
152, 160. 3 Mod. 45. 1 Vern. 234, 282, 
192, 419, 471, 28, 29, 63, 69, 99, 1oo, 
101, 104, 432. 2 Vern. 134, 764, 188, 189, 
341, | PROS 


2. How to be marſhalled. 


1. Upon a ſpecial Report the Queſtion 
was, in what Place a Debt decreed ſhould 
take Place, in Relation to other Dehts, in 
Point of Priority, and ordered a Decree | 
ſhould' precede Bonds, and take Place next 
to Judgments, and the Caſe of Parker and 

was Cited, where this was reſolved, 
It was objected, that on Debt upon. Bond, 
at Law, the Executor could not defend 
himſelf by pleading he had no Aſſets tra 
what would ſatisfy the Decree; it was an- 
ſwered he might defend himſeélf by Bill here 
in this Court, which would take Care to 
protect him therein. 1 Vern. 143. 

2. After a Suit commenced here, an Exe- 
qutor ſhall not be allowed any Payment 
made voluntarily without Suit, and a Judg- 
ment confeſſed by an Executor, pending a Suit 


Vige 457: 


11. Accounts 


> 5% % - 
* * 40 2 ” p 
8 * 1 % + * WW 8 5 
8 ; 


11. Accounts. 


1. Vhetber of Eccleſiaſtical Cognizance. 
1. DAS. 3 Geo. 2. B. R. Hatton and Hatton. 
P The Court ſaid, that they would in 
no Caſe ſuffer the Eccleſiaſtical Court to call 
an Executor to account for the Reſiduum, 
and before the Statute of Diſtributions they 
would not have ſuffered it, even in the Caſe 
of an Adminiſtrator, and they ſaid, that 
that was one chief Occaſion of the Statute, 
Was appears by a very long Caſe at the End 
of Raymond's Rep. See 5 Co. de Fure Regis 
[Ecclefraftzco.- 9. 4. Me 


12. Suits concerning theſe Matters. 
S 1. General, lo N 


1. IN ſome Caſes, Executors may ſue one 
N another, and in others not, in ſome, 
t chey muſt ſue in the Eccleſiaſtical Courts, 
5 and in others, they have Remedy in the 
t rlemporal Courts. Vide antea Matters cog- 
niſable in the Temporal Courts, c. Orph. 
Leg. 156. Bro. Tit. Executor, N“ 98, 99, 
Iog, 32. Tit. Prohibition. 36 H. 6. c. 5. 
0 135. Stat. 2 R. 3. c. 17. Stat. 32 
Ii. 8. c. 3. | 


3. How, 
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2. How, where, and in what Caſes, to þ 
in the Temporal Courts. | 


Mich. 9 Geo. 2. B. R. Tucker and Tout 
* At Law one muſt not be charged as Exe 
cutor de ſor: Tort, but as Executor Teſtament 
Ut. Voluntatis ; neither is there any Wy 

to charge Executors de ſon Tort in the Eccle 
fiaſtical Court; but the Remedy is, for the 
Adminiſtrator de bonis non, to commence hi 

Suit in Equity on the Foot of a Breach d 
Truſt and Fraud. Vide antea where Frau 

or Fractice., See this Diviſion ſupra. 


3- Appeals in. 
In what Caſes Appeals are to be made in 


Matters teſtamentary, ſee Appeals, &. 
alſo 4 Inf. 339. | 


— 


. III. Adminiſtrator and Admigi 
firation. 


1. The Ordinary's Authority. 
1. Follows him. 


| Biſhop of Ireland, being in Englanh 
committed Adminiſtration of the Goods 
of one who died Inteſtate within his Div 
ceſe in Irelaud; and adjudged good. Cit 
Car. 214. 


2. Ht 
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f 
2. He is but a miniſterial Officer of the 
Law. OT 

ve, 

x 1. In Matters of Adminiſtration, the Or- 


linary is but a miniſterial Officer of the. 


a, appointed by Statute, to execute the 
eme / modo the Directions thereby given 
tego him, and is not at Liberty to grant Ad- 
bi niniſtration at his Will and Pleaſure, and 
f o whom he pleaſeth, Oc. 9 Co. 37, ic. 

1 


2. The Law could never intend to give 

Labour and Pain to the next of Kin to the 
Inteſtate in getting in and defending the 

Inteſtate's Eſtate, and for the Ordinary to 
ave the Diſpoſal of the Surplus, as was 

Fcontended by Sir 7obn Bennet, Judge of the 
Prerogative Court, who finding a Surplu- 

age, would have compelled the Widow and 
Adminiſtratrix to have diſtribured to the 
next of Kin of her Inteſtate, not his Chil. 

dren, Sc. Hob. 83. | 


U 


ik 


3. If be refuſe Adminiſtration to whom the 
ſame is due, how to be puniſhed. 


The Ordinary refuſing Adminiſtration to 

whom due, lies liable to a Penalty. Cre, | 
Car. Wilſon and Packman's Caſe. Dy. 3 | | 
00s Urpb, Leg. 177. Ls 412. 477. 8 Lei, 122 OR. Aen. Lim ant as | 
10s | fen ban * Oe Ac. VaBEg —- — | 
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Executors ſhould where are Executors ap- 


teſtate, Debt is brought againſt him ſar u 


Jura Ecclefiaſtica. 


4. Where he bath the Deceaſed's Effects i 
bis Hands. 


bs Ordinaries bound to pay the Debts of 
Inteſtates, as far as Aﬀets will extend, a 


pointed. Stat. 13 E. 1. cap. 19. Reg. fe 
141. Hitz. Brief 822. Executor 17. Ie, 
3 _ DP OE 
2. If the Ordinary hath Goods in hi 
Hands by Sequeſtration of one who dies In- 


WAI % & 


Obligation made by the Inteſtate, the Ordi- 
nary may not diſpoſe of any Parcel thereof 
to other Creditors at his Pleaſure, but is ob- 
liged to ſatisfy the firſt Debt on which the ti. 
Action is. Et hoc per Opiniouem Fuſtic. in . 
Hoſpitio Servient. and this Queſtion was mo- 
ved for the Biſhop of Lincoln. Dyer 232. 4. 
3. If a Man be indebted and die Inteſtate, 
or the Executor refuſe to be Executor, fo 
that the Goods come to the Ordinary“ 
Hands, the Creditors may have Debt againſt 
the Ordinary by Stat. V. 2. cap. 19. Fitz). 
N. B. 120. D. This Statute cum poſt mortem 
alicujus was made in Affirmance of the Com- 
mon Law. 5 Co. 83. 
4. The Biſhop cannot give Inteſtate' 


Goods, or releaſe, or give expreſs Author! 


ty ſo todo. 8 Co. 135. 


2. Hi 


2. Io to grant Adminiſtration. 


1. Sede vacante. 


a Empore Vacationis of an Archbiſhoprick 
4 or Biſhoprick, the Dean and Chapter 
Wall commit Adminiſtration. Bro. Ab. Tit. 
Aaminiſtrator and Adminiſtration, Caſe 46. 


Q. Vide poſt, whether good, void or void- 
—_.: - 


his 

1 2. Where Bona notabilia; and here what 
& ſo deemed. 

cof 1. One having Goods in ſeveral Counties 


at the Time of his Death, the Adminiſtra- 
tion belongs to the Archbiſhop, c. Cure 
Wit this Word County ſhould not be Dioceſe. 
Bro. Ab. Adminiſtrator and Adminiſtration. 
Ca. 31. + | 


te, 2. By Keble, Finneux and Bryan, where 
0 a Man dies inteſtate having Goods in divers 
7 * Wi Dioceſes, the Adminiſtration ſhall be com- 
at WWmitted by the Metropolitan, and if the Bi- 
" ſhop of the Dioceſe where the Party died 
e 


commit Adminiſtration, this is void, and 
that, though the Metropolitan never com- 
mitted Adminiſtration. Bro. Ab. Tit. Admi- 
mftrator and Adminiſtration, Caſe 48. 


mtabilia in England and Ireland, ſeveral Ad- 
miniſtrations ſhall be granted by the proper 
Archbiſhops, for the reſpective Goods in 
1 their ſeveral Dioceſes. 


4. If 
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3. If a Man dies Inteſtate having Bona 
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4. If the Party dead had at the Time 
his Death Bona notabilia in divers Dioceſe, 
then. the Archbiſhop of the Province when 
he died is to have the Probate of the Will 


and to grant the Adminiſtration of his Goog 


as the Cale falleth out; otherwiſe the Bj 
ſhop of the Dioceſe where he died is to doit 
Lord Bacon's Uſe of the Law 68. But if Boy 
#0tabilia be in both Provinces ; then the Arch. 


biſhop of Canterbury ſhall prove the Will, a 


grant Adminiſtration, as the Caſe may re. 
quire. 8 Co. 135. Cro. Eliz. 42. Hugh 
Abr. Adminiſtrator. Lit. Sect. 69. Plau. 


Com. 281. Bro. Tit. Executor 129, Ec. Orp 


Leg. 144, 145. 

5. Where the Perſonal Eſtate lies in both 
Provinces, Adminiſtration muſt be granted 
by the Archbiſhop of Canterbury. Cro. Eli 
% ᷣ V | 

6. If a Man dies on a Journey, Good 
with him ſhall not make Bona notabilia. 

7. If a Man leaves Bona notabilia in ſerve: 


ral Dioceſes of the ſame Province, there 


muſt be a Prerogative Adminiſtration. It 
one leaves Bona notabilia in two Dioceſes of 
the Province of Canterbury, and in two Dio- 
ceſes of the Province of Jorł, there mult be 
two Prerogative Adminiſtrations ; but if he 
leaves Boua notabilia in one Dioceſe of Cit- 
terlury and in one Dioceſe of York, then the 
Adminiſtration muſt be in both Dioceſe. 


Salk. Adminiſtrator, Quere and wide antes 


Caſe 4. etiam 8 Co. 135, Ge. 
8. Upon a Bill in Equity the Caſe waz 
that Sir Edward IVittington died poſſeſſed of 


a Perſonal Eſtate in both Provinces, and his 


Will was proved in the Prerogative Court 
I 0 
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Canterbury, and upon a Suit there for a | 
egacy, there was an Appeal after Sentence, 

nd after that, Adminiſtration was granted 

f his Goods within the Province of Vork, 

rom which there was an Appeal; and pend- 

log theſe Appeals, the preſent Bill was 

brought in the Exchequer Equity, to diſco- 


„er the Perſonal Eſtate of the Inteſtate, 
ch nd an Agreement to have Adminiſtration; 
o which the Defendant pleaded the Admi- 


iſtration granted of the Goods within the 
province of Tork, and concluded generally, 
whether he ought to make Anſwer to any 
be Matters contained in the Bill, in any 
ther Manner. Et per Curiam clearly, where © 
here are Bona notabilia in both Provinces, ' 7- 

here muſt be ſeveral Adminiſtrations; ſo is? 

33 H. 6. and Adminiſtration granted in one 

Province is void as to the Goods in another; 

becauſe there are diſtinct ſupreme Juriſdic- 

ions; and they held the Plea good, as to 

hoſe Goods: And that the Appeal, if Appeal, is 
brought within fifteen Days, ſuſpended the Effed. 

ormer Sentences, and they were clearly of 

Opinion, that the Concluſion extended to 

ake it a Plea to the whole Bill, though 


de the Matter of the Plea was ſpecial; and 
he cherefore, that as to what was not contained 
M. n the Plea, the Defendants ought to an- 
the iwer; and fo it was awarded. Hard. 216. 


What to be deemed Bona notabilia, Sc. 
Vide Orp. Leg. 69, 71, &c. 4 Inft. 74. 
Dy. 58, 305. Perkins 489. Ro. Ab. 909. 
2 4 Leon. 211. 1 Sid. 179. Cro. Eliz. 718, 
a9. 5 Co. 29, 30. 8 Co. 135. 4. 3 Rep. 
his Can. 71. 1 Pe. /,. 43. ; 
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3. IWhere Cuſtom or Preſcription. wv! 


Certain Lordſhips or Seigniories have, Hre 
Preſcription, the Probate- of Teſtamem C 
within their peculiar Limits. Doc. & Stud 
Lib. 2. cap. 28. | 


by Whether it may be, and wherefore, au 
, bow delayed. 
1. Whilſt an Executorſhip is under Li. 
gation the Ordinary cannot commit Admin. 
ſtration. Orph. Leg. 64. 


2. Mich. 7 Geo. 2. Banco Regis. Anonym WY 1 

Mr. Strange moved for a Mandamus to be fh 
directed to the Judge of the Eccleſiaſtical n: 
Court, requiring him to grant Adminiſtr-W C 
tion to the Refiduary Legatee, the Execul C 
tor having renounced; the Will, he faid, Mc! 
was of one Mr. Kinaſton, who left two Sonim 
one of which he had made Reſiduary Leg. tt 
tee, and the Judge of the Eccleſiaſtii e. 
Court has refuſed granting Adminiſtratio P' 
till he has had a Return made to a Commi- ti 
fion of Appraiſement, which he has iſſuel 'r 
forth: In the Caſe of Lord Londonderryi li 
Will. Hill. 3. of the preſent Reign, th? 
Eccleſiaſtical Court refuſed to grant Pr 
bare, till ſuch Commiſſion returned, and ti 
there the Court ruled ſuch Commiſſion to b 
illegal, and granted the Mandamns ſans Rult P 
to ſhew Cauſe; he ſaid, he remembered" 
lately, before the Court of Delegates, WM " 
Civilians on all Hands agrecd, that the il a 


I Courk 
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Courſe of their Courts is conſtantly to grant 
Adminiſtration to the Reſiduary Legatee, 
where the Executors renounce, and he ſub- 
mitted it, that the Mandamus was equally 
reaſonable in the preſent Caſe. Bur the 
Court thought that the preſent Caſe much 
differed from that cited; in the Caſe cited 
the Party had a Right by the Common 
Law, to have the Probate; and therefore 
it was proper for the Court to grant their 
an Aandamus, that the Common Law Right 
ſhould be executed: But in the preſent Caſe, 
at moſt, has only a Right ro Adminiſtra- 
it. tion, by the Rules of the Eccleſiaſtical 
ini. Court; and therefore it was not proper that 
this Court ſhould interfere, by granting a 
. Mandamns ; however a Rule was made to 
de ſhew Cauſe; and Dr. Srauyghan, coming 
ical now to ſhew Cauſe, ſaid, that the granting 
bra. Commiſſions of Appraiſement, in theſe 
cu Caſes, is agrecable to the Courſe of the Ec- 
aid, 8 clefiaſtical Courts, but as ſoon as the Com- 
ons, WW miſſion was returned, . Adminiſtration with 
eo the Will annexed would be undoubtedly 
ca granted. Ihe Commiſſion, he ſaid, in the 
ion preſent Caſe, was a Commiſſion: of Inſpec- 
mib tion, as well as Appraiſement, in order to 
ſued inſpect the Papers of the Deceaſed, and 
AN likewiſe that the Perſonal Eſtate may be ap- 
the praiſed and inventoried. My Lord Chief 
pro- Juſtice ſaid, in theſe Caſes of Adminiſtra- 
and tion, the Court would not interfere by 
o be granting their Mandamius, but where the 
zue Party applying for Adminiſtration is inti- 
ered Wi tled to it by ſome Act of Parliament; or 
the WF where the Eccleſiaſtical Judge is unreaſon- 
thei ably dilatory in his Proceedings; which his 
url Vor. II. — H Lord 
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" folk, to the preſent Earl, the Counteß 


on the ſecond of November laſt the Counteſs 


the Renunciation ſhould be admitted; and 
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Lordſhip did not think was any Ways the 
preſent Caſe, and accordingly the Rule wa 
diicharged. Mich. 7 Geo. 2. Banco Regi- 
The Earl of Ss Caſe. | 

3. This was upon a Rule to ſhew Cauſe, 
why a Mandamns ſhould not be directed tg 
Dr. Betſworth, Judge of the Prerogatine 
Court, requiring him to grant Adminiſttz. 
tion of the Goods of the late Earl of 9, 


Dowager having renounced ; Dr. Henchmay 
ſaid, the State of the Fact was, That 17 Of 
Jaſt, being ſoon after the Death of the late 
Earl; a Caveat was entered by his Creditors 


Dowhger executed a Deed, thereby renoun- 
cing all Right and Title to the Adminiſtra 
tion: Her Proctor produced this Renuncis- 
tion before the Officer, and he admitted it; 
whereupon the Creditors withdrew their Ct 
vcat. On the 13 Novemb. Complaint wa 
made to Dr. Bet ſuorth, that the Renunciz 
tion ought to have been on Oath ; and that 
the Caveat therefore was withdrawn upoi 
Surprize. Whereupon the Docter ordered 
that the Counteſs either exhibit an Inven- 
tory, or declare upon Oath, that ſhe bad 
not intermeddled with the Effects, before 


that when ſhe had ſo done, and not before, 
Adminiſtration ſhould be granted to the no- 
Earl. Upon this State of the Cafe tl! 
DoRor ſubmitred it, that the Proceeding 
below, were very regular; and therefore the 
Rule ought to be diſcharged. To which") 
Lord Chief Juſtice ſaid, he did agree that 
the Eccle udge had a Power to 0b 
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proper for that Purpoſe; however he ſaid 
further, he did not know, in the preſent 
Caſe, the Judge of the Eccleſiaſtical Court 
had any Method of compelling the Counteſs 
Dowager to deliver in ſuch an Inventory, or 
to make ſuch an Oath; and therefore his 
Lordſhip ſaid it was, that he could not think 
that the Adminiſtration could be delayed to 
be granted till that Time; for which Reaſon 
his Lordſhip declared, he thought the Man- 
damus ought to go: The reſt of the Judges 


. concurring with his Lordſhip, Rule was per 
tout le Cure for the Mandamus to go. Page 


Juſt. ſaid, in Caſe where there is a Will, 


he agreed that a Renunciation of the Exe- 


cutor is neceſſary, becauſe he hath ſome- 
thing in him before Probate, but the Wi- 
dow or next Kin have nothing in them be- 
fore Letters of Adminiſtration granted; and 
therefore in ſuch Caſe he could not think 
a Renunciation was reaſonable. Probyn Juſt. 
(now Chief Baron) ſaid, that Dr. Betſworth 
himſelf has ordered, that in Cafe the Coun- 
teſs renounces, the Adminiſtration ſhall te 
granted to the preſent Earl; therefore he 
ſaid, now the Mandamns is proper to direct 
that the Adminiſtration ſhall be granted to 
the preſent Earl by Name; otherwiſe it 
might properly have been excepred to the 
Mandamns, that it ought to have been ge- 
neral. Lee Juſt. (now Lord Ch. uſt.) ſaid, 
that he thought it very proper that Dr. Bet/- 
worth ſhould make a Return to this Wrir ; 
accordin2ly the Rule was made abſolute. 


1 5. Me- 
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S. Whether Adminiſtration be good, void, 
or only voidable. 


1. Adminiſtration granted by the Arch. 
biſhop, or the Guardian of the Spiritualties 
ſeae Vacante, tho there are not Bona notabi- 
lia, is only voidable, and if the inferior Or. 
dinary grant Adminiſtration before the for- 
mer by the Archbiſhop, Cc. are revoked, 
ſuch ſecond Adminiſtration is void; for to 
allow of ſuch ſecond Adminiſtration, before 

the former revoked, would breed Confuſion, 
nay, though the former Adminiſtration is 
revoked, yet is not the ſecond made better, 
'Quia quod in initio non valet, tractu Temporis 
non convaleſcit. 8 Co. 135. 

2. As the Ordinary cannot himſelf give 
the Inteſtate's Goods, neither releaſe Debts 
due thereto, E9c. ſo it is he cannot give ex- 
preſs Authority to another ſo to do. 8 0. 
135. For this would be to allow the Ordinary 
by himſelf or his Agent, to do a tortions Att; 
whereas all Wrong and Injury is odious in 


Law. | 

3. It was adjudged between Vere and 7ej- 
Feries, if the Metropolitan grant Admini- 
* Z ftration where the Inteſtate hath not Bon 


notabilia in divers Dioceſes, this is voidable 

but not void; but it was held clearly, that 

if the Biſhop of a Dioceſe grant Adminiſtra- 

: tion which belongeth to the Metropolitan, | 
— it is abſolutely void. Mo. 145. pl. 228. 

4. Metropolitan, upon Suppoſal of Bous 

notabilia, where in Reality there is none, 

grants Letters of Adminiſtration; 1 1 

mi- 
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Adminiſtration is not void, but voidable 
only; becauſe he bath juriſdiction over all 
the Dioceſes in.his Province ; bur if the Or- 


digary of an Iiferior Dioceſe commit Ad- 


miniſtration, where are Bona notabilia; be- 
cauſe he hath no Juriſdiction, in ſuch Cate, 
it is abſolutely null and void. 5 Co 29. K. 
Cro. Eliz. ſays Adminiſtration is abſolurely 
void in both Caſes; tamen Quere; for I con- 
ceive the Las to be with Lord Coke and Ser- 
jeant Moore. 


6. Adminiſtration Bonds. 


1. M be as the Statute direTs. 


1. In the Prerogative Court, Sir 70hn 
Bennet, the Judge, according to the Cuſtom, 
had taken Bond of one Slawney, on grant- 


ing Adminiſtration, on the Conditions uſual 


| there, one whereof is, That the Admini- 


ſtrator ſhall diſpoſe the Surpluſage of the 
Goods, after the Debrs and Legacies paid, 
according to the Direction of that Court; 
whereupon the Inteſtate having left a Wife, 


to whom Adminiſtration was committed, 


this Judge now found a Surpluſage in her 
Hands, and ſentepced ſhe ſhould give cer- 
tain Portions to certain of the Kindred of 
her Husband, being not his Children; 
whereupon ſhe prayed a Prohibition, and 
the Court was clear of Opinion, That 
whereas the Statute 21 H. 8. appoints the 
Adminiſtration to be granted, E9c. and that 
the Ordinary ſhall take Sureties for the Ad- 
miniſtration 'of the Goods of the dead, that 
| 03 43 he 
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he may not impoſe any other or further 
Condition upon the Bond; and though he 
will pretend that the true Adminiſtration 
mentioned in the Statute is to be extended, 
as well to the Diſpoſition of the Surpluſages 
as to Debts and Legacics ; yet that is not 
under their Judgment; for they muſt take 
their Bonds according to the Law, and 
when it is ſued, the Meaning and Expoſition 
of the Statute, and the Obligation and Con- 
dition are to be judged by the Courts of 
Common Law. And if a Man obſerve well 
the Statute, he ſhall perceive that by pre- 
ferring the Wife and Children to the Admi- 
niſtration, the Statute imitates the Mind of 
the Inteſtate to prefer them, that it is likely. 
he would have preferred, if he had made a 
Will, which muſt be by giving the Profit of 
the Eſtate to them, and not Labour and 
Dolour, in ſuing and being ſued, to bring 
in and defend the Eſtate, and then, after 
all, to give this vaſt Power to the Ordinary 
ro give the Surpluſage where he will. To 
which Opinion and Reaſon the reſt of the 
Judges did incline ; but yet the Cauſe, with 
the Conſent of Sir Tobn Bennet himſelf, was 
referred to the Order of Serjeant Harris 
and Hutton, who were of Counſel for the 
Frohibition. Hob. $3. vide 250. alſo Thorpe's 
Readings in Gray s Jun, in Arguſt Anus 1041, 

fur le Statute 31 E. 3. vide Pal. 527. 


ſy  % . — 
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7. To whom Adminiſtration to be granted, 
and with what Caution. 


It is provided by the Statute 31. £.3. 
That when one dies Inteſtate, the wa" 
1a 


2a kl 
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ſhall make Deputies of the next of Kin, and 
trueſt Friend to the Inteſtate, to Adminiſter 
his Goods and Effects, who ſhall bring Acti- 
ons, Cc. and his Refuſal thus to grant 
Adminiſtration, is a Contempt to the King, 


— 2 — 


and Injury to the Party; fo that he is not 


at Liberty to grant Adminiſtration at his 


Will and PTeaſure, and to whom he pleaſes, 


for he is but, as I take it, a Miniſterial Offi= 
cer of the Law, created thereby, quo.d 


hoc, and appointed to execute the fame ſub 
modo the direfons therevy given him. 9 Co. 


7 - : 
2. By the Statute 21 J. 8. cp. 5. Bi- 
ſhops are impowered to grant Adminiſtration 
to the Wife, or next of Blood to the Inte- 


| ſtate, and by the ſame Stature where divers 


demand Adminiſtration, being of equal De- 
pree, there indeed the Ordinary hath his 
Election to accept any one or more of 
them ſo equally intitled 9 Co. 37, Sc. But 


I conceive he may not, under any Notion. or 


Pretence of his own, by Colour of the Words, 
Trueſt friend of the Iuteſtate, mentioned in 
the Statute, wave the next of Kin in Favour 
of any other; for theſe Mords being general 
and uncertain, and the next of Kin certain, 


who is the trueſt Friend, muſt be by Conſt ruc- 


tion on the Statute, and what was tbe Meaning 
of the Makers of the Statute, and that is not 
a Matter within their Province to determine ; 
the Conſtruction of Ads of Parliament, tho 
concerning Eccleſiaſtical Natters, nay, 'Eecle- 
ſiaſtical Perſons and their Furiſdiddion itſelf, 
belonging to Tt emporal Authority to ſettle, and 
uot to theſe Leſſer ond Subordinate Fudges. 

H 4. | 3. If 


+ Law Ted: ; 62. 
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it to the Son of the Baſtard according to 


Prohibition lies, becauſe it being ordained by 
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3. If an Adminiſtration be granted to: 
Couſin of the half Blood, and hereupon a m 
Suit is by another, who pretends himſelf x 
Couſin of the intire Blood, where his Father 
was a Baſtard by our Law, and an Appell 
is to the Audience, and there they intend to 
repeal the firſt Adminiſtration, and to prant 


the Eccleſiaſtical Law, a Prohibition lies; 
becauſe the Statute is tò be interpreted ac- 
cording to our Law. Til. 22 % Banc 
Regis, Prohibition granted. R. Abr. Pro- 
hibition 303. Caſe 28. | 

4. If an Adminiſtration be granted to the 
next of Blood, and thereupon an Appeal is 
ſued to the Delegates, and there they in- 
tend to revoke the Sentence, and to grant it 
to another, not ſo near of Blood by our 
Law, but is by the Eccleſiaſtical Law, a 


Statute ought to be interpreted according to 
our Law, Ach. 21 Fac. B. R. Wingate and 
Fitch, and a Prohibition ; becauſe Admini- 
iſtration was granted to a Brother of the 
Half Blood, and on Appeal to the Delegates 
they were inclined to repeal] it, and to grant 
it to the Brother of the Whole Blood, and 
the Prohibition was granted to try their 
Law upon it, by our Law. Ro. Abr. Pro- 
hibit on 303. Caſe 27. 

5. Carolus, Duke of Silk, had Iſſue a 
Son by one Venter, and a Daughter by 
another, and deviſed Goods to the Son and 
died, and after the Son died Inteſtate with 
out Wife or Iſſue, and the Mother of the 


Son, who was of the ſccond Venter ON 
| the 


. 
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the Daughter was of the firſt Venter) ad- 
miniſtred by the Statute 21 H. 8. which is, 
that Adminiſtration ſhall be committed to 
the next of Kin of the Inteſtate; and upon 
Grand Argument in the Spiritual Court, 
tam per Legis peritos Regni, quam peritos 
Legis Qvilis, the Adminiſtration was revo- 
red; & /ic Vide, That Adminiſtration might 
be revoked, e ſic ſuit fimiliter in Caſu inter 
Brown and Shelton, de bonis Willi. Rawlins © 
Clerici, which was committed to Sir Humphry 
Beroun, who had married the Siſter of Rau- 
ins, and after came to V. Shelton and F. 


Adminiſtration, and obtained Adminiſtra- 
fon to be granted tothem.” jd nota, & in — 
Caſu ſupra, the ſaid Duke had Iſſue Fran- 
ces, by the French Queen, and after the 
Death of that Queen, he married Lord Hil- 
ongbby's Daughter, and had Iſſue by her 
Henry, and died, and then Henry died, 
without either Wife, or Iſſue, and his Mo- 
ther Adminiſtred ; and after the ſaid Frances, 
Lady to the Marquis of Dorſet, ſued and 
reverſed the Adminiſtration, and obtained 
Adminiſtration to be granted to herſelf; 
though ſhe was but Siſter of the half Blood 
to the ſaid Henry; for that ſhe is the next 
of Kin to the ſaid Henry, he having no 


Kin to her own Son in reſpect to this Point, 
ſcend, and not aſcend by the Law of Eng- 


land, or by the Civil Law, and the Children 
are de ſanguine Patris & Matris, ſed pater 
5 wo 


as the Law then ſtood ; for it ought to de- 
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Sheiton, the Sons of Sir Humphry's Lady by 2,,.9- * 
a former Husband, and reverſed the firſt 3 6. 
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Children; for the Mother is not next of \ tirade (+. 55 | 
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. Jews Text: 
5. 406.447 


the Infant, as her next of Kin, was ap 


Lib. Af. p. JJ. Fitz. Devi ſe 14. plus de Au. 


Wife, the Reſidue of his perſonal Eſtat 


time after the Wife died, leaving behind he! 
her Infant Daughter and only child of- tha 


conditioned for duly Adminiſtering tit 
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mater non ſunt de ſanguine puerorum ; and 
by Jſidore, Pater & Mater, & puer ſunt uy 
Caro; and therefore no Degree is betweg 
them, otherwiſe it is between Brother an 
Siſter, and the half Blood is no Impedimen 
as to Goods. Bro. Abr. Adminiſtratg 
C. 47. and Vide Caſum De Propingnioriby 
Heredibus de ſangitine prerorum. 30 B.; 


niſtratoribus, Title Adminiſtration in Fitzbe 
bert & in ſtatut. Tit. Adminiſtrators. 
6. Ju Cauc. 1. May 1140. Havers aug 
Havers. | 
The Caſe was, one Matthew Havers died, 
having firſt made his laſt Will and Teſts 
ment, and thereby bequeathed to Aune hi 


making his ſaid Wife his Executrix.. Some 


Marriage; hereupon the Grandmother d 


pointed her Guardian, and the Surrogat 
granted Adminiſtration durante minuoritut 
the Infant to the Grandmother, who wa 
but in very neceſſitous Circumſtances: Au 
the Infant, was intitled to a Perlonil 
Eſtate of 6001. Value, beſides the Arreat 
of Rent of a real Eſtate. The Grandm6- 
ther found Security, who entered into 4b 
Adminiſtration Bond in the Penalty of 200% 


Eſtate of her Inteſtate. Sometime aft 
this Adminiſtration was compleated, ſt 
found Means to give a further Security d 


6001. to the ſame Purpoſe, and lone 
| altel 
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ter this, ſhe alſo took out Letters of Ad- 
niſtration de Bonis nom of the Father; and 
ving theſe ſeveral Adminiſtrations com- 
itted to her, ſhe brought ſeveral Actions at 
aw, in order to get in what was owing to 
e Eſtate of the Father and Mother ; where- 
don a Bill was brought by the Prochein 
ny of the Infant, and ſeveral of the De- 
ndants in the Actions at Law, againſt the 
randmother, praying an Injunction to ſtay 
Er Proceedings on thoſe Actions, and that 
e might be compelled to bring into Court 
r ſafe Cuſtody all Money of the Infant's, 
hich ſhe had got into her Hands. To this 
ll was an Affidavit annexed of the Truth 
the Allegation. The Defendant put in 
er Anſwer, and the Attorney General now 
oved for a Receiver of the Infant's Real 
id Perſonal Eſtate, and ſhewed Cauſe why 
e Injunction ſhould not be diſſolved. Lord 
hancellor ſaid, That he neither liked the 
Wianner of the Bill, nor the Defence which 
ad been made againſt it. Tis an odd 
ing for Debtors to make themſelves Plain- 
ffs in a Cauſe under Pretence of taking 
are of the Eſtate, and to pray an Injunction 
) ſtay the Proceedings in Actions com- 
enced againſt themſelves, nor did he like 
be Defence which had been made to this 
ill, That a Woman, who was under ne- 
eſſitous Circumſtances, ſhould inſiſt upon 
eeping the Poſſeſſion of an Infant's Eſtate. 


diebe appears to be very poor, and on that FE 
1 count, was very unfit to have been truſted —/ 
y 088) the Eccleſiaſtical Court with the Admi- 


iration during the Minority of the In- 
ant; it is therefore incumbent on this Court 
to 
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Fitneſs, to whom Adminiſtration js to k 
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granted; but it by no Means follows fron 


it was therefore incumbent upon the Sum 
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to take Care of the Infant's Intereſt, Thy 
been faid, that the preſent Bill is not p 
per; becauſe the Eccleſiaſtical Court hai; 
ſole Right of determining concerning th 


thence, that the Nature of the preſent N 
is not a praper one for this Court to re 
lieve in; and where it ſees Reaſon to thint 
that there will be a Miſapplication of the 
Effects of the Inteſtate, and an Abuſe an 
Waſting, to the Prejudice of an Infant, bi 
a limited Adminiſtrator who is only a Trufte 
for the Infant; it is incumbent on this Coun 
to take Care that the Infant be not pre 


diced; and in ſuch Caſe, iF they Tee th 
Exerciſe of a Juriſdiction by the Surrogar]” 
to the Infant's Prejudice, this Court will i 
terfere. The Adminiſtration during tie 
Minority of the Infant, in the preſent Cal; 
his Lordſhip ſaid, had been granted in tit 
moſt careleſs, ſlovenly, and ſcandalous Mar 
ner that he ever ſaw; this is an Adminiſtt» 
tion which the Grandmother had not ar] 
Right to, and that was a Circumſtanct 
which his Lordſhip ſaid he thought was = 
conſiderable Weight in the preſent Cal; 


gate to have taken Care, that this Admin 
ſtration ſhould have been granted to à f. 
{ponſible Perſon ; at the Time of grantilh 
this Adminiſtration Security is only taken 
the Sum of 200 J. and under this Admin, 
ſtration, the Grandmother was in Hopes 0 
poſſeſſing herſelf of the whole Eſtate of ti 
Infant; and as to what is ſaid of her beth 


Adminiſtratrix de honis non to the Feu 
ö | al 
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ad under that Pretence juſtifying the Acti- 
ns ſhe has brought, in order to get in the 
ſtate of the Father, his Lordſhip ſaid, the 
btaining that Adminiſtration was only an 
ter thought, in order to ſubſtantiate the 
proceedings in thoſe Actions. The Infant 

; intitled to a Perſonal Eſtate of the Value 

f 6007. beſides the Arrears of Rent of a 
Leal Eſtate; and yet ſo little Care has been 
aken of her Intereſt, as to grant Admini- 
tration, during her Minority, to an Alms- 
oman, with the Security only of 200 l. 
his Negligence of taking ſo ſmall a Security 
jas been endeavoured however to, be ſup- 
lyed by taking of another Bond in a larger 
zum; but by the taking of the firſt Bond, 
nd the granting Adminiſtration upon it. 
he Surrogate had done his Office; and 
herefore his Lordſhip ſaid, he did not ſee 
phat Authority he had to take this ſccond 
ecurity ; for theſe Reaſons his Lordſhip 
aid, he would direct that a Receiver ſhould 
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| 
15 e appointed, both of the Real and Perſonal 
a tate of the Infant; his Lordſhip (aid, he 


vould direct further, that the Maſter ſhould 
ee what Securities were proper to be called 
n, and that the Receiver ſhould put ſuch 
decurities in Suit, and ſaid, he would diredtt 
Further, that the Receiver ſhould carry on, 
n the Name of the Adminiſtratrix, the Suits 
hich are already begun, and ſhould com- 
nence any other Suits in her Name, indem- 
ifying her, and that Coſts ſhould be taxed 
he Adminiſtratrix as far as ſhe has proceeded 
u theſe Suits. However, his Lordſhip ſaid, 
That the Cauſe for the continuance of the 
junction ſhould be diſallowed, and ordered 

| accord- 
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one may reſort to the Chancery, and uy 


of falſe Plea, and Devaſtation. Adminiſt 


accordingly. Vide etiam Caſe Deval | 
Peacock in Canc. 8. of the fame Month yi 
the preſent Caſe to like effect. 

7. Per Holt Ch. J. In the Vacation Ti 


a Suggeſtion, That the Spiritual Count 
proceeded to grant Adminiſtration ty 
wrong Perſon, may have a Prohibition g 
of that Court returnable B. R. or C uy 
Peere Will. 42. Vide 476. 


1. M o, and what, he is. 


Dminiſtrator is he who hath the G00 

of one dying Inteſtate committed 

him by the Ordinary, and is accountable k 
the ſame; and for and againſt him Atl 
lie, as for and againſt an Executor; and be 
liable to the Value of the Aſſets comet 
his Hands, but not further, unleſs in Cat 


trix is the, who hath tuck Goods commits 
to her as aforeſaid. 

2. Letters ad Colligend: n Bona Daus 
ad Uſum Epiſcopi is not Adminiſtrati 
Bro. Abr. Adminiſtrator 49. So he 79 wh 
granted, no Adminiſitator. 


2. General to. 


Granting Adminiſtration was Original 
Temporal, and came to Church-Men by t 
Indulgence of Princes, Ec. 1 In. 307. B 


Oc. 3. Nia 


Jura Ectleſiaſtica. 


3. When the Goods of the Inteſtate are {aid 
to be in the * Adminiſtrator. 


1. After the Ordinary hath granted Ad- 
iniſtration, the Goods are in the Admini- 
ſtrator, and the Ordinary hath nothing 
more to do therewith. Cro. Car. 29, 202. 
70. 228. Hob. 83, 191. Mo. 864. 

2, By the Statute 31 E. 3. Adminiſtra- 
tors have as abſolute a Property as Execu- 
tors; They ſhall recover Debts, ſhall bring 
Actions, of Debt, Covenant, Caſe, and all 
other Actions as Executors may; they ſhall 
W\nſwer to Actions in the ſame Manner as 
Executors, and ſhall be charged by the Name 
of Adminiſtrator. 9 Co. 37, Ec. 


4 He is wot compellable in Ahe Spiritual 
Court to diſtribute, or account. 


1. Tho' Granting Adminiſtration is in the 
Eccleſiaſtical Court, yet Diſtribution does 
more properly belong to Chancery. Pre. Ch. 
112. 1 Lav. 233. } | 


2, Diſtributions are, according to the Sta- 


ſtical Courts, 2 Rep. Chan. 373. and the 


Diſtributions explained. OT 

3. Upon long and ſolemn Arguments and 
ering the Civilians at large, it was re- 
ſolved that the Eccleſiaſtical Court could nor 
oblige an Adminiſtrator to diſtribute, and 
| BÞ ; - that 


tute of Diſtributions of Inteſtates Eſtares, 
made in Chancery as well as in the Eccleſia- 


lame Rep. fo. 371, &c. See the Statute of 
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Inteſtate's Widow, for an Account and D. 


and others to have Diſtribution of the In. 


dant pleaded, and that by the Statute the 


to take Security; and therefore the Plaintif 


1 P. Will. 49. 


that Bonds or Obligations taken for ſuc 
Purpoſes were void per tout le Cur. 1 Len 


| 4. Wood died Inteſtate, and the Ordinay 


committed Adminiſtration, Sc. and took ii 


Bond from the Adminiſtratrix to account, 
and to diſtribute, Cc. the Brethren of the 
Inteſtate ſued the Adminiſtratrix, being the 


ſtribution, the Inteſtate dying without Ifſue 
Prohibition granted. Palin 52). Vide Hi 
83. 
5. This Bill is againſt an Adminiſtrator 


teſtate's Eſtate according to the late Statute 
of Diſttibutions, which Statute the Defen 


Ordinary is made Judge, and is appointed 


ought to ſue there. The Lord Chancelig 
over-ruled the Plea, and ordered the Defen 
dants ſhould anſwer. 2 Ch. Ca. 95. 2 Ju 
362. 


6. By Lord Ch. Juſt. If the Spiritul 


Court, ſince the Statute of Diſtriburions 
ſhall attempt a Diſtribution contrary to tit 
Rules of the Common Law, we will Fro 
hibit them; for by the Statute, they t 
reſtrained to the Rules allowed amongſt u 


7. The Spiritual Court cannot comp 
Diſtributions, becauſe they cannot enford 
the Execution of a 'Truſt. 1 P. Mil. 5 
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. In what Order "1 15 to pay Dis. 


1. If Enechtete, er or Adniiniſttatols, be 
Otdinary, pay Simple- Contract Debts before 
Specialties, they are chargeable de Bonis prvu- 
pf. Bro. Ab. Adminiftrator. Caſe 50, 51, 

52 Nelſon 336, 397. 1 Ch. Caf. 249. Gilb. 

„97 

: 2. Debts are to be paid before Legacies. 
Nelſon 381. Pre. Ch. 521. 1 G. Caf. 248, 
257, 275. Dr. and Stud. lib. 2. 6,10. 

3. In Equity all Debts are equal. Pre. 
G. 181, 190. G 8 x 
4. If a Man gives a Note on borrowing 
Money to make a Motrgage, it is to be ac- 
ebrdingly preferred. Pre. Ch. 190. 

5. Debts are not to be paid, pending suit 


Ilot n Chancery. 2 . of ory 201. Pre. 
en ©. 188, 189. | 
en 

url 

oh 4.  Diftribation. 


Pro i. How to be made. 


I, Muſt be according to the Rules of the cm- 
. 7s 


: Þ Rohibiion upon a Suit in the Spiri- 
tual Court to compel an Adminiſtra- 
tor to diſtribute, and on long and folemn 
Argument, and Hearing all the Civilians 
could fay, it was determined the Eccleſiaſti- 
cal Court might not compel him to diſtu- 


bute ; and further that the- Bond taken. for 
Vor. II. 1 that 


5.1 
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that Purpoſe, was void, per tot Curian 
I Lev. 233. | 125 

2. By Lord Ch. Juſt. If the Spiritual 
Court, fince the Statate Ch. 2. of Diſtriby- 
tion, ſhall attempt a Diſtribution, contrary 
to the Rule of the Common Law, we wil 
prohibit them ; for by the Statute they are 
reſtrained to the Rules allowed amongſt u 
1 P. Will. 49. 
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Ji. Accounts. 
pe Fraud in paſſing. 
1. To be relieved in Equity. 


THE, Widow in the Spiritual Court {et 
up a Procurator for her Children, the 
Infants, 'and got her Accounts paſſed there, 
and each Child's Proportion aſcertained, and 
Diſtribution decreed, and on giving new Se. 
curity, got the old Security diſcharged; 
the Court, without Regard had to the Pro- 
ceedings of the Spiritual Court, decreed an 
Account of the whole Eſtate. 2 Vern. 4 
o C. Nde ante Caſe Havers and Havers, and allo 
where cognizable in Equity, Sc. 


6. here Matter of Adminiferatiol 
15 to be tried. ps | 


Odderidge Juſt. Courts Chriſtian bait 
Cogniſance of a Legacy; and there 
fore may well try Fully adminiſtered # 
Seftes, they have the Cognizance of the Lt: 
gay; and therefore of the Plea ! 


Jura Etcleſiaſtics; 
pleinnient Am. 3. Bulſt. 319. Pal. 416, 
WW 


15 7. Appeals in. 
1. Meir Effects. N 
s FR cur. In Caſes of Adminiſtration 


1 


Days, it ſuſpends the former Sentence. 


ral Courts Appeals from, Ec. 


IV. Matter of Tithes. 
1. General. | 


,  Fitzh: N. Br. 49.. 20 H. 6. 11. 22 
ww f. 6. 23. Cro. Car. $01.5: 5: THE WITT 1 


2. Fitzberbert in his Natura Brevium fa. 


4 o. holdeth, that before Stat. 18 E. 3. c. 7. 
10 light of Tithes were determinable in the 
emporal Courts at the Election of the 


arty. 5 C. De Fu, R. Eccl. 16. 42. 
3. Tithes are more collateral to Lands 
an any Warren which the Owner of the 
and hath in the Land; for by Feoffment 
f the Land, without a Saving of the War- 
n, the Warren is extinct, as it js held 
5 H.6. 56. But if a Prior who hath a 
arſonage impropriate infeoff one of Part 


aint his own Feoffment, as is held in 42 
3. 13. 4. and it is like to a Leet, and 
1 12 Yer 


\ 


where the Appeal is brought in 15 
ard. 216. Vide Appeals, and alſo the ſove - 


| the Glebe, yet he. ſhall -bave Tithes 


15 


110 


within it, his Leet is not ſuſpended; bu 
he make a Feoffment of his Land, his Len 
in it is extinct, as is holden / E. 2. J 


uta Eteiefiantieli; Þ 
yet if the Lord of 4 Leet purchaſe Lan 


Avowry 211. and 8 E. 2. ibid. 212. Bu 
he hath an Inheritance, by the Comma 
Law, in the Leet, which is deſcendible 
and which he might grant over to whom he 


pleaſed. 11 Co. 13. C. 14. 4 


4. tn Caſes of Tithes. 4 luft. 339. | 
2. The —_— 


TITH Es are of three Sorts, 'Predil, 
1 Perſonal, and Mixt,. Predial are ſud 
as come of the Ground only, as Corn, Hay 
Fruits of Trees, £9c. Perſonal are ſuch a 
come by the Labour, and Induſtry of Mw” 
as Buying and Selling, Gain of Merchat 
dize, and Handicraft. Labours, and fuch vi? 
work for Hire, as Carpenters, Maſons, E. 
Mixt, as of Calves, Lambs, Pigs, &. 
which increaſe, partly of the Ground thy 
are fed upon, and partly of the Keepin 
Diligence, and Induftry of the Owner. Wi 

Terms de I Ley, ſub Tit. Diſmes. 2 I 
. N,, 


: SF 
3. What, bow, and to whom du. 
| vic 
x; ITHE naturally is but the Tenth 
the Revenue of the Ground, i = 


not of Man's Labour, where it may bed 
vided, as in Graſs, cho not in Corn # 
250. Jy 2, Ti 


Jura Stelenaaga - 
2. Tithe is an Eccleſiaſtieal Inheritance, 
collateral to an Eſtate. of Land, and of its 
own Nature due only to Eccleſiaſticks by 
the Eccleſiaſtical Law. 11 Co. 13. b. 

z. Tithes are due by the Law of God, 
ex * Debito, into whoſe foever Hands the 
Land come, unleſs in the Hands of the Pur. 
fon. Dy. 43. a. H 

4. Before the Council of Lateran 0 
were no Pariſhes, nor Pariſh Prieſts to claim 
Tithes (tho? it is true they are Things of 
common Right, and do of Right, belong to 
the Church) but a Man might give them to 


= > © K r 


muſt give them to the Church. And now, 
fince Pariſhes are erected, they are due to 
the Parſon, ſo'that what comes in Diſcharge 
of Tithes muſt be conſidered as a Plea in 
Bar againſt common Right; and if you 

will diſcharge a juſt Demand, you muſt 
ſew the Court of your Diſcharge, Oe. Eb. 


296. Poph. I 36 


4. What great and what ſmall. 


Ridgman, Minute Decime do not in- 
clude Tithes of Lands, but only of 
Gardens, and Hemp and Hops, Ec. Palm. 
222, 
2, Saffron is ſmall Tithes, for it is a 
Flower, 38 Eliz. The Deas of Norwich 
* Parſon, and had great Tithes, and the 
Vicar had the ſmall Tithes, and arable 
nds were converted to Saffron Ground, 
and the Vicar had the Tithes Palm. 223. 


I 3 . ; Tithe 


what Spiritual Perſon he pleaſed ; yer he 


117 
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= \ 


gti, Hemp, Flax, Oc. are ſmall Tithe; 


Decimæ. Cro. Car. 


Law, have an Inheritance in Tithes, and 


Jura Eccleſiaſtica: : 


g. Tithe-Lambs and Wool included with, 
in mall Tithes. Poph. 144. Palm. 229 
Saffron, {mall Tithes. Palm. 220. Garlick 
Wool, Pot-herbs, Ova, Lacticinia, Caſiæ G 


ſo that it is the Nature of the Thing, and 
not the Value, which makes Tithes great 
or ſmall. Palm. 220. Wood is Minute 


J. Who capable of. 


x. F common Right all Tithes are due 

JF to the Parſon, and the Vicarage i 
derived out of the Parſonage, and no 
Tithes, de Jure, belong to the Vicar, bu 
only upon Endowment or - Preſcription, 
which ought to be ſhewed ex parte the Vi 
car, and the Court may not intend it; fit 
the Vicarage is a Diminution and impair 
ing to the Parſonage, whereof the Coun 
may not take Notice ſans ſhewing. Len 
86, 87. ” 

2. A Layman could not, at Commot 


Tithes would not paſs by ſuch Words 4 
would paſs Temporal Poſſeſſions ; and there 
fore Mich. 31 £9 32 Eliz. in a Probibitidl 
between 7obn Perkins and Thomas Hy 
Parſon of Babington in Somerſetſbire, te 
Caſe was, That the ſaid Parſon by Deed in 
dented leaſed his Glebe cum proficuis & Cui. 


F i &# '£ 


pro clauſo predifio ſpectau; and the 2 


„„ * 


kh, — feof — — a, a ˙ 44 cc oa ue. 


Aa 


or” = 


ſulon was, if the Leſſee ſhould have the ſaid 
| Cloſe diſcharged of Tithes, during the 
Time; and it was reſolved per totam Curiam, 
That the Tithes did not paſs by ſuch general 
Words; and as they are Tithes not ſevered 
they are meerly, and but, Eccleſiaſtical, 
for Subſtraction whereof there is no Remedy 
at Common Law. 11 Co. 14. 4. | 
z. If a Parſon purchaſe Lands within his 

Rectory, and leaſe the Rectory, the Leſſee 
ſhall have Tithes of theſe Lands purchaſed ; 


Vide 32 H. 8. Bro. Tit. Diſmes. 11 Co. 


6. Who, and how, diſcharged from. 


1.'T Ithes before the Severance are meerly 
4 Eccleftaſtical, and ſo collateral to 
the Eſtate of the Land, that no Unity may 
extinguiſh or ſuſpend them ; but notwith- 
ſtanding any Unity, they remain in Eſſe, 
where the Words of the Act are to be 
confidered, that as well the King, his Heirs 
and Succeſſors, as all and every ſuch Perſon 
and Perſons, their Heirs and Aſſigns, which 
have, or hereafter ſhall have any Monaſte- 
nes, Parſonages appropriate, Sc. Meſes, 
Lands, Oc. diſcharged and acquitted of 


large and ample Manner, as the ſaid late 
Abbots, Priors, Oc. had held, Ec. the ſame, 
at the Days of their Diſſolution; and upon 
theſe Words, for as much as the Unity doth 
not diſcharge or ſuſpend the Tithes, but 
that they were 77 Eſſe at the Time of the 

5 1 4 Dif. 


and with this agrees 30 H. 8. Dy. 43. 


Payment of Tithes, as freely, and in as 
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li ſobarged and acquitted, imply actual Im- 
munity and Freedom, and that the Kin 
and his Patentees ſhould not have them af 
charged and acquitted, but ſubh modo, that i 


to ſay, in as large and ample Manner, &; 


as the faid late Abbots, Sc. and the aid 
bbots might not hold the {aid Lands, in 


Caſe of Unity, diſcharged but charged with 


the Payment of 'Tithes ; therefore on the 
Queſtion, whether, the ſaid Act ſhould ex- 
tend to. the Caſe of perpetual Unity, and 


upon great Conſideration it was reſolved and 


adjudged, that perpetual 'Unity, Time 
whereof, &9c. till the Diſſolution ſhall be 
prima facie a Diſcharge of the Land from 
the Payment' of Tithes, by Force of the 
ſaid Branch of 31 H. 8. 11 Co. 14. 5. 

2. Unity within the Act 31 H. 8. oupht 
to have four Qualities, iſt, Talis Unitas, 
that is, it ought to be juſt, - rightful, and 


not tortious. 2dly, It 2 to be equalis, 


c. Tee in one or other; for if that Abbots, 
riors, Sc. have held by Leaſe, Time 
whereof,” &c. it is no Unity within the Sta- 
tute. 3dly, It ought to be perpetual, Time 
whereof, &c. Athly, It ought to be /:bers, 
free from the Payment of any Tithes; fot 
if their Farmers at Will, for Years, G. 
have paid any Tithes to them, the perpe- 
tual Unity will not ſerve. 11 Co. 14. 

3. It was reſolved that a general Allegs 
tion of Unity at the Time of the Diffolv- 
tion, &c. ſans Averment, that it was perpe 
tual, was not good. 11 Co. 14. b. 

4 If the Abbey, or Priory, was founded 


within Time of Memory, then he might not 
preſcribe 


Diffolution, and foraſmuch as, theſe Wordt 


1 * ry WP _ * FY * OY * 
: 3 
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1 Co. 15. d. 


2 — 


ay Tithes. I 1 C. 15. 424. 

6. If the Parſon of a Church purchaſe a 
Manor within his Pariſh, now by this Pur- 
haſe and Unity of Poſſeſſion, the Manor 
which was tithable before is now become 


5 = > = 


er 
— = 


ay Tithes to himſelf; but if rhe Parſon 
ake a Leaſe of his Parſonage and Rectory 


ay Tithes de ſon Manor to the Leſſee of 
he Rectory; and if the Parſon make a 
Feoffment of the Manor, the Feoffee ſhall 
pay Tithes to the Feoffor Parſon ; ſo that 


F > > K AN &> 


offeſion, Dy. 43. 4. OT 

J. Many Things are by our Law privi- 
leged from Tithes, which by the Common 
Law are tithable, as Timber, Oar, Coals, 
Be. without a ſpecial Cuſtom ſubjecting 
them thereunto. Ha, Hiſt. Law 32% 


7, Modus. 
I. What a good one. 


I TYEter Baker, Vicar of. S. P. libelled in 
the Spiritual Court for Tithe Lambs 


that all Lambs engendred, fallen and bred 
upon any one Tenement or Living in that 
Pariſh, tho they belonged to ſeveral Own- 
ers, had been reckoned together, as tho* but 
one Man's, and the Tenths, or Tithe- 

285 | Lambs 
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reſcribe to be diſcharged of Tithes omnino. 


t2r 


5. Of common Right all Lands ought to 


Non decimabilis, for as much as he cannot 


o a Stranger, now the Parſon himſelf ſhall + 


ithes may not be extinct by any Unity of 


againſt Coaker, and laid that Cuſtom was, 
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ET 
Lambs of them, fo counted together; hy 
been paid for | Tithes ; whereupon Heal 
prayed a Prohibition; for that all Cuſty 
againſt common Right are triable at Ly 
which was granted; and the Court was fy. 
ther of Opinion that the pretended Cuſt 
was unreaſonable and againſt Law; for h 
this Means it might fall out that ſome oli 
might have but one Lamb, and that migk 
be taken for Tithe, and he who had mm 
ſhall pay nothing at all. Hob. 329. 
* 2. See Caſe Maſon-and Mapleton in Bum 
Regis, Mich. 8 Geo. 2. Under Diviſion d 
what not to be paid, Of Apiſtment. 


2. Whether deſtroyed. = 
1. By Variation. 1 


* Tho' the Modus had been varied by ſub 
ſequent Compoſition for ſixty-ſix Years, anl 
had been once paid in Kind, yet that di 

not deſtroy it. Clifton con. Orchard in Cum: 
after Mich. Term 10 Geo. 2. Vide where 1 
be tried Caſe 1. e 


3. How to be pleaded. 


Hill. 4 Geo. 2. in Banco Regis. Stepbenſa 
and Hale. | 1 

This was on a Rule to ſhew Cauſe wh) 

a Prohibition ſhould not go to the Spiritul 

Court in a Suit there for Tithes. Mr. H. 

zakerly ſaid, the Defendant below had 


pleaded a Modus; but then he had by ” 
| othe 


Jura Eccleſiaſtica. 
ter Part of his Plea deſtroyed the Whole 
of it, by Pleading further, that the Lands 
ere in the Hands of the Monaſtery of 
if and ſo were diſcharged ; and he 
ſaid it had never been determined, but that 


here the Plea ofa Modus had been miſplead- 
rea, the Eccleſiaſtical Court might reject the 
oof Plea; and the Court declared that, accord- 
ing to the Common Law, ſuch Pleas were 
not allowed; but ſaid, they did not ſee 
vy they ſhould not, in the Spiritual Courts, 
on a; they thought they would in Chancery, 
cad the Exchequer; and therefore there was 


no Reaſon to intend that this Plea was re- 
jected there, for Want of Form; and ac- 


the Caſe, Sharpe and Lowther. Term. Trin. 
10. of his preſent Majeſty. - 


| 4. Where to be tried. 

an | 1 Th: 3 

did 1. A Prohibition for Tithes againſt the 
Defendant, being a Farmer of a Rectory in 


Eſſex, on Surmiſe, that from Time whereof, 
&c. he hath uſed to pay four Shillings per 
Amum in Diſcharge of all Tithes, and his 
Proof was, that he uſed to pay four Shillings 
and fix Pence per Aun. and on this Variance 
a Conſultation was prayed; and becauſe it 
appeared there were not any Tithes due in 


Kind to the Parſon, as he hath ſued, but it 


hy is a Modis decimandi, tho' not in ſuch Man- 
ual WY ver as the Plaintiff ſurmiſeth, the Court 
. vould not grant Conſultation ; for that he 


ad had not any Cauſe-to ſue; for Tithes of that 


2, If 


" Land; and; ſo ruled. Cro. Eliz. 819. 
] "Ih 


cordingly the Rule was made abſolute. See 


123 
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Jury, that there is a good Diſcharge d 
Plaintiff hath miſtaken his Iſſue, no Conſul. 


Abr. Probibition, fo. $20. Caſe 1. 


the Lands, but for theſe Acres; foraſmoch 


/c. for a Cuſtom for the Owner to have fifty- 


dition granted. Ro. Abr. Prohibition, fo. 391 


2. Tf a Prohibition be granted upon Jug 
geſtion, and the Parties go to Iſſue up 
this Suggeſtion, and it is found againſt thy 
Plaintiff: in the Prohibition; yet if it ap 


pears to the Court, upon the finding of the 
ithes upon a Modus decimandi, tho th 


tation ſhall be granted; for that it appean 
that they had not Juriſdiction of it in the 
Spiritual Court. Hob. Berrie's Caſe. Ry 


3. If Iſſue be joined in Prohibition, whe 
ther all the Lands ought to be diſcharged 
of Tithes, by a certain Modus decimanii 
and the Jury find that all the Lands, prete 
certain Acres, ought to be diſcharged, G. 
but not thoſe Acres; tho' the Iſſue be found 
againſt the Plaintiff in the Prohibition, yet 
no Conſultation ſhall be granted for any af 


as it appears that there is a real Diſcharge, 
and good Compoſition for it. Mich. 15 Fac. 
Perry con. Bawtrey. Hob. Ro. Abr. Probibi- 
non, fo. 320. Caſe 2. Vide Cafe I; | 

4. If there be a Suit in the Eccleſiaſtical 
Court concerning the Manner of Tithing, 


2 77 on a Mi had dn 2% OY UB 


four Sheaves of Corn, and: the Parſon five 
as Tithes, if this Cuſtom be denied, a Pro- 
hibition lies; for they are not to try the 
Modus; becauſe it is to charge the Inher- 
tance. Hob. fo. 247. Scot con. Wall. Prohi- 


Caſe 20. by 
3. They may not try a Cuſtom in ths 
Eccleſiaſtical Court by which the Ione 
4 . tanc 


ce is to be perpetually char ved, and yet 
tis but, in Effect, a Denial of the Pre- 


3 cription. Ro. Abr. Prohibition, fo. 308. 
a[e 20. | =, 
*. ir where a Preſcription is general for 8 
en the Inhabitants and a Prohibition is 
* granted for one who is ſued, if the Parſon 
U 


ſue another upon the ſame Title, the firſt 

not being determined, an Attachment Ties? 
W 
J. Hill. 9 Geo. 2. Banco Regis. Anonymus. * 
On Rule to ſhew Cauſe why a Prohibition 


e would not be granted to the Eccleſiaſtical 
a Court, Mr. Himer obſerved this was a Suit 
br Tithes of the Agiſtment of uaprofitable 
" Cattle, brought by the Vicar, whereto the 
PL 


Defendant had pleaded. a Modus for to pay 


al WY feen Shillings to the Impropriator in Lieu 
; of all Tithes from thoſe Lands, and he ſub- 


mitted it, that this Matter the Eccleſiaftical 
Court might well proceed in to try, and ci- 
Wl ted to the Purpoſe Taylor and Draten's 


"Wy Caſe, Paſ. 4 Geo. 1. Which was a Suit by a 
* Vicar againſt the Leſſee of the Rector for, 
1 Tithes of Turnips; the Defendant pleaded 
they belonged to the Rector, and not to the 
Fhiatiff, as Vicar; whereupon was a Rule 
* WH fo ſhew Cauſe why a Prohibition ſhould not 
* go; but on Argument the Rule was diſ- 
ö charged; he alſo cited 2 Ro. Abr. 313. 
„2 Bat. 157. Mr. Deniſon, on the other 
8 Side, denied the Caſe in Bulf. to be Law, 
und inſiſted, that as this was a Plea of 4 
ls Modus, the Eccleſiaſtical Court had no Ju- 
N rildition, and the Court being of the ſame 
„ Ofinion, the Rule was made abſolure. Vide 
E | poſt, 8 


* 
{ 
+ 


W 
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0 Vide. ante, 1 Cuftom or ere 


and not Annual, as Quarries of Stone, 
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8. . Of what Tithes not 'to b pai 
5. What g00d Evidence of. 


comes in Vefion, what 20 Evidence f. 


Man ſhall pay TLiches but once fo 
L the Produce of the ſame Land in the 
ſame Year. Telv. 86, 87. Vide Hob. 25% 
296. Pop. 156. Palm. 219. 
2. Lands are not tithable by Lau, tha 
is, Things of -the Subſtance of the Earth 


Turf, Sc. No Tithe of Timber-Trees, be- 
cauſe they are of Parcel of the Inheritance, 
nor of Lops, Tops, nor Bark, Oc. 2 E. G. 
No Tithe to be paid of Coals or Quarries, &. 
Fitzh. N. Br. 53 G. 

3. If one be ſued in the Spiritual Coun 
for Tithes of ſeaſonable Wood, the Party 
aggrieved may ſuggeſt, either in Chancery 
or in B. R. that he is ſued in Curia Spiritual 
for Tithes of groſs Trees, which are paſt the 
Age of twenty Years by the Name of Silva 
Cædua, &c. and pray a Prohibition, and have 
it. Lit. Bro. 37. Caſe 193, 

4. Suits were in Court Chriſtian for T iche 
of Cherry-Trees, and Aſpe and Beech - Trees 
in Buckinghamſhire, but a Prohibition was 
granted ; for in this Country Timber is ſo 
ſcarce, that theſe Kinds of Woods any 


4 
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Timber, and Aſpe ſerves for Arrows, 
hich. are for the Defence of the Realm. 
Ro. Rep. 83, 35. 21111 
5. No Tithes due of Slate or Stone; for 
- hath it of the Graſs or Corn, which 
ows on the Surface. Cro: Eliz. 25), 8. 
6. Tithes not due of Things which come 

f the Labour of a Man, but of Things 
novant, Sc. Cro. Fa. 5224. 
J. Tithes ſhall not be paid for Cattle fed 
) be eat in the Family, neither of Cattle 
ared for the Pale, or the Plough. Cro. Ca. 
37. Tithes not payable for -Fiſh, unleſs. 
y Cuſtom. Cro. Ca. 339, 264 Tithes not 
> be paid of Mines of Coals, or Stone, nor 
vr Wood ſpent in Hedging or Fuel in the 
ouſe where, ce. Cro. Car. 3826. 
8. In Prohibition the Plaintiff. preſcribed,, 
hat all Tenants and Occupiers of the Mea- 
ow had uſed to cut the Graſs and to ſtrew 
abroad, called Tedding, and then to ga- 


10 


2% er it into Winrowes, and then to put it 
e Graſs-Cocks in equal Parts, without 
ſl raud; and then to ſet out every tenth 
ity ock, great or ſmall, to the Parſon, in full 


atisfaction as well of the firſt as the latter 
aking ; upon Traverſe of the Cuſtom it 
vas found for the Plaintiff, and Exception 
vas that the Cuſtom was void, becauſe it 
ontained no more than every Owner ought 
o do, and ſo no Recompence for the ſecond 
aking; but the Court gave Judgment for 
be Plaintiff; for Tithe naturally is but the 
Lenth of the Revenue of my Ground, not 
f my Labour and Induſtry, where it may 
de divided, as in Graſs it may, tho' not in 
for rn; and in diverſe Places they left ou 

: the 
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the Tenth Acre of ' Wood Riding, and! 
of Grafs, and fo here the Jury having fool 
this Form of Tithing to be the ufton 
there, it-is well. Hob. 250. 

9. For Tithes of | Ander Moe d. thit the 
is a Cuſtom, in Confideration that he hol 
make the firſt Tonfure in good and fiffcith 
Hay, and ſet it out in Cocks Fufficienth 
dried and ready to carry away, that . 
ſhould be difcharged from the Tithes of th 
After-tmowths; and that was held a good Sig 
geſtion; becauſe of the Expence he was # 
in making it perfect Hay. And upon 4 
Surmiſe that he was ſued or Tithe of 1 Beez 
in Conſideration that he paid it of Hole 
and Wax, and was at the Charge of Mai 
tenance of them in the Winter, he was dil 
charged of the Tithes of the Bees. Cho. 0 

40 

10. Außen, Viear of A. in Eſſex, bell 
in Court Chriſtian againſt Green for Tithe 
of Herbage and Agiſtment of Cattle up 
the Grounds there, after Harveſt, and [jt 
the Cuſtom there, quod quizliber Perſons 2 
bens & poſſidens aliquod Pratum ſive Pundin 
in aliquo uno Anno infra Paroch. pred. unit 
Fenum eodem Anno nattum fnit five proven 
a tempore cujus, Ge. uſus fuit & conſuevi if 
tis temporibus anni illius gramen ſuper buſu- 
modi Pratis five Fund. ere ſcens, ad expenſi 
ſuas proprias, metere & defalare, & gram li 
meſſum poſtea ad ſimilia Cuſtagia, &c. in & 
mulos, vorat. Cocks, congerere, & quem li 
decimum Cumulum fic inde congeſt. a catet 
novem Cumulis, Ec. ad uſum Refforis Beck 
fre Parochial. prædidt. ſive ejus Firmar', & 


dividere & exponere, in plenam & integim 
4 conten. 


a ) 35.44 ants" he c ä "ED IL R R ” oY * WIS } 
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content. ſolutiomem, ſatisſactiouem & exonera- 
tionem, ac nomine & loco omnium & ſingularum 
Decimarum quarumeunyque de, in, vel ſuper, ali- 
quibus bujuſmod? pratis ſive Fundis, unde Fa- 
num in hujuſmodi Anno nactum fuit, eodem 
Anno ſurgens, renovans, Gc. quem quidem de- 
cimum Cumnlum, Ec. in forma, &c. congeſt*, Ec. 
omnes C finguli Reftores, Oc. in plenam & in- 
tepram content, Oc. ac nomine & loco, Ec. 
acceptaverunt, Ec. and alledges in Fact Per- 
formance of the Cuſtom that very Year, in 
which the Vicar libelled, Sc. Upon this the 
Defandant the Vicar demurred, and Judg- 
ment was for the Plaintiff, and two Points 
were reſolved; Firſt, that a Payment of 
Tithes to the Parſon is a good and ſufficient 
Diſcharge againſt the Vicar ; becauſe of 
common Right all Tithes are Due to the 


Parſon, and the Vicarage is derived out of - 
the Parſonage; ſo that no Tithes, de Fare, 


belong to the Vicar, but only upon Endow- 


ment, or Preſcription, which ought to be 


ſhewed ex parte the Vicar, and the Court 
might not intend it; for the Vicarage is a 


Diminution and Impairing to the Parſonage, 


| whereof the Court may not take Notice 


ſans the ſhewing of the Party. 2. That the 


Cuſtom ſupra is good; for as the Owner of 
the Ground pays Tithes of Hay; he is 
therefore diſcharged, of Comnion Right, 
from Tithes for Agiſtment of the fame 


Lands in the ſame Year; becauſe the ſame 


Land ſhall anſwer but one Tithe for one 
Year; and the Agiſtment is nothing but the 
Profit by the Beaſts feeding there upon the 
lame Land, whereof the Parſon before had 


Tithes of Hay. And Juſtice Tanfield ſaid, 
XK 


T1 That 


6 
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Tithes of the Straw of the ſame Land; fir 


only a Profit ariſing from an Invention of 


Judge thought fit to over-rule this Plea and 
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That ir was adjudged in Eaolpb's Caſe h 
Com. Oxon that paying Tithes of Rye 
Wheat in the Sheaf, he need not after p 


this Straw. is nothing but Part of the Stall 
upon which the Tithe Sheaf grew according} 
to Fitzh. Nat. Brev. 53. G. Tebverton mi 
Quer. Tel. 86, 87. | 
11. Tithes for Malt-Mills are only Perſe. 
nal; for it is not natural Increaſe, being 


Machine, and the Labour of a Man and 
Horſe, and if only Perſonal, can only be 
for the Tithes of the neat Profirs, dedud- 
ing all Charges, and Perſonal Tithes can 
only be due by Cuſtoms, and not of Com- 
mon Right. Vide Caſe Chamberlain and 
Plimpton in the Houſe of Lords, 20 at. 
1706. 1 
999 Of Milch Cows no Tithes for De- 
paſturage. Mich. 10 Geo. 2. in Canc. Clift 
and Orchard. 

13. Mich. J Geo. 2. in Banco Regis, D. 
nalt and Lowther. 

The Defendant had libelled in the Spit- 
tual Court for the Tithe of a Corn-Mil 
as Predial Tithes; the Plaintiff ſet forth in 
his Anſwer, that he conceived the Tithe d 
a Corn-Mill to be Perſonal Tithe, and there- 
fore prayed to be allowed all his neceſſary 
Charges in attending the Mill before tht 
Tithes ſhould be paid; and the Spiritual 


Sentenced the Plaintiff to pay Tithes ſan 
DeduQtion; whereupon Mr. Deniſe movel 
for a Prohibition, and cited the Caſe of 


Chamberlaine and Plimpton determined in the 
Houſe 
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Houſe of Lords 20 * ww Anno 1106, wherein 
he ſaid it was reſolved, that the Tithe of a 
Corn-Mill was Perſonal Tithe; accordingly 
Rule was to ſhew the Cauſe. 

| 14. Mich. 8 Geo. 2. Banco Regis. Maſon 

and. Mapleton. 

This was upon a Rule to ſhew Cauſe why 
a Prohibition ſhould not be directed to the 


jeant ſaid, that the Suit below was for 
Tithes of the Agiſtment of Paſture Lands, 
and on Lands which had been mowed, and 
the Sentence of the Judge below was, that 
the Defendant ſhould pay the Plaintiff Seven 
Pounds on this Account; he ſaid, he did 
apree that the Lands which had been mowed 
were poſſibly not ſubject to pay Tithes for 
the Agiſtment ; but he ſubmitted it, that it 
did not neceſſarily appear that the Sentence 
of the Judge below was for the Tithes of 
the Agiſtment of theſe Lands, but it might 
be for the other; at leaſt he ſubmitted it, 
that the Prohibition ſhould only go as to the 
Tithes of the Agiſtment of the mowed 
Lands, My Lord Ch. Juſt. ſaid, that it 
could not be intended but that the Sentence 
was for the Agiſtment, as well of the one as 
| the other, and that in this Caſe the Sen- 
tence was intire; for which Reaſon the 
Rule was made abſolute, that the Prohibition 


Term. Paſchæ following, and moved in Arreſt 
of Judgment ; he ſaid this was a Declaration 
in Prohibition, wherein two Modus's were ſet 
out in Diſcharge of 'Tithes, each of which 
be conceived was void. The firſt Modus was 
to be diſcharged of all Tithes of Graſs in 

K 2 the 


Eccleſiaſtical Court. Mr. Wynne now Ser- 


ſhould go generally. Mr. Wilbraham came 
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there is an After-mowth and a Tithe due of 


a Halfpenny for every Calf, in Lieu of the 


ther moved; and now Mr. Ager came and 


Jura Eccleſiaſtica. 
the Land in Queſtion, in Conſideration of 
making the Graſs into Cocks; but that be 
conceived was no more than the Occupier of 
the Land is bound to do; he ſaid, it ha 
been . doubted. whether the Occupier is not 
bound even to make the Graſs into Hay; 
but that he agreed the Law did not require; 
but to make the Graſs into Cocks has alway 
been underſtood the Occupier is bound to 
do; and if this were ſo, then the doing of it 
could not be in Diſcharge of all Tithes df 
Graſs of this Land; for it is known that 


that, tho* of the after Paſture a Tithe is 
not due, for which Purpoſe he cited R. A, 
640. 2 Inft. 652 Telv. 86. Mo. 910. Bb 
250. R. Abr. 644. The 2d Modus wa 
to pay a Penny for every Cow, in Lie 
of the Agiſtment of all Cows, and to pay 


Agiſtment of all Calves; but he aid, he 
conceived this Modus likewiſe void; for from 
Milch Cows no Tithes of Agiſtment is due, 
neither from the Agiſtment of Calves the 
firſt Year, and accordingly Judgment wa 
ordered to ſtay till the Court ſhould be fur. 


moved for Judgment, and with Regard to 

the firſt Modus, he ſubmitted it to be clear 
good, he ſaid it was, that in Conſideration 
that he, and all thoſe whoſe Eſtate he had, 
had Time out of Mind at their own Colt 
and Charges mowed the Graſs, made it into 
Graſs-Cocks, and ſet out the Tenth Grabs 
Cock for the Parſon, they had Time out of 
Mind been diſcharged from all Tithes of 


Agiſtment due from the Land the Year k 
v 
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as ſo mown. This, he ſubmitted, was 
doing more than by Law the Ocrupier was 
bound to do; and therefore was a good Mo- 
aus; and for this Purpoſe he relied upon 
Hob. 230. cited on the other Side. Yejv. 86. 
4 Cyo. 116. 2 Lutw. 1041. Beſides he faid 
the Concluſion of ſetting forth the Modus 
was, which ſaid Tenth Cock of Hay the 
Parſon has accepted ; but that he thought 
there was no Occaſion to rely upon. With 
Regard to the ſecond Modus, he ſubmitted 
it, that was good alſo; and he conceived 
that as the Modus is only pleaded to be in 
Diſcharge of the Agiſtment of Cattle, the 
Conſtruction of that Part of it which al- 
ledges the Penny to be paid for every Cow, 


and a Halfpenny for every Calf, muſt be, 


that this Money was to be paid only for 
ſuch Cows and Calves as were agiſtable Cats 
tle; for which Purpoſe he cited 2 Salk. 662. 
But even ſuppoſing thefe Modns's not to be 
good, yet ſtill he {aid the Plaintiff could not 
have a Conſultation ; for he has libelled for 
nothing elſe ſave the Tithes for the Agiſt - 
ment of Cattle after the Graſs is mown, and 
of ſuch Agiſtment no Tithes are due. The 
Court was of Opinion that theſe Modus's 
vere both good, and if they were nor, that 


yet the Plaintiff could not have a Conſulta- 


tion for Reaſons mentioned by Mr. Aer; 
and Judgment was given accordingly. 
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9. ho may have any, and what Re: 
medy againſt a Demand of Tithe, 


F Leſſee for Years be ſued in Cour 
4 I Chriſtian for Tithes, he in Reverſion may 
have a Prohibition. Cy. Eliz. 55. 


Yo. SE. © 
1. General. 


1. TFE a Parſon ſue for not ſetting out of 
I Tithes, according to the Statute 2 E. 6 

and the Defendant ſays he ſet them out, 

which Plea is refuſed, becauſe it is not a 

ſufficient ſetting out, if the Parſon be not 

preſent ; yet a Prohibition ſhall be granted; 

for that it is ſufficient by the Common Law, 
tho* the Parſon be not preſent. Mich. 
15 Fac. R. Abr. Probibition 302. Caſe 19. 
3 Mod. 286. Vide where the Eccle ſiaſtical 
Courts refuſe ſuch Plea as would be good in the 
Temporal Courts, per tout. 

2. If a Right of Tithes comes in Que- 
ſtion, the Spiritual Court has Juriſdiction, 
| if a Diſcharge, the Common Law bas. 
2 Med. 42. Cardinal Poole's Caſe, Cro. Car. 393. 


Hard. 480, 481. 
5. A Vicar libelled againſt the Parſon for 
Tithes of the Glebe ; the Parſon brought a 
1 Prohibition, and it was adjudged maintain- 
gl able. Mod. 457. 
it , 4. Suit was by the Vicar for Tithes of the 
= Glebe Lands againſt the Leſſee of the im- 
| propriate 
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propriate Rector; the Defendant pleaded 
that Tithes were never paid of theſe Lands 
to the Vicar or his Predeceſſors; to ſhew 
which Plea ſufficient were cited. Lutw. 1062. 
3 Cro. 479, 578. 2 Ro. Abr. 335. My Lord 
Ch. Juſt. agreed that if this Demand had 
been by the Rector, the Plea had been » 
good, (as Tithes are, as I conceive, due igs 
every Refor of common Right) but as it was 
by the Vicar, who can only claim by En- 
dowment, or by Preſcription, his Lordſhip 
was of Opinion it was not good. Barecroft 
and Price, Trin. 8 Geo. 2. B. R. 

5. If a Prohibition be granted upon a 
Diſcharge of Tithes ſur Je Stat. 31 H. 8. in 
the Hands of an Abbot, and it be tried at 
Law, and the Plaintiff nonſuited, and a 
Conſultation granted, and the Plaintiff in 
the Prohibition pleads the ſame plea in Diſ— 
charge of the Payment of Tithes, which was 
alledged in the Prohibition, which the Ec- 
cleſiaſtical Judge accepts and proceeds to 
Trial, a Prohibition lies; for the Trial at 
Law is final upon this Libel, and it ſhall not 
be tried in the Eccleſiaſtical Court again, it 
being proper for (and having receiv'd) a 
8 at Law. R? Abr. Prohibition, fo. 319. 


6. By Lord Chancellor, when a Suit for ® 
Tithes is inſtituted below, the Party has his 
Election to apply for a Prohibition, or file a 
Bill of this Sort; and his Lordſhip further 
laid, if the Party had applied for a Prohi- 
dition, it had gone in Courſe, in Order to 
have tried the Modus; and he thought ir 
reaſonable in the preſent Caſe to direct an 
ue to try the three Modus's in the Principal 
K 4 Cale. 
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Caſe. Clifton and Orchard, after A 
Term 10 Geo. 2. in Chancery. 


2. Where to be tried. 


1. General. 
1. If the Farmer of the King ſue in the 
Exchequer againſt a Parſon for retaining d 
Tithes, Parcel of the Poſſeſſion leaſed t 
him by the Crown; tho the Right of Tithe 
come in Debate between them, yet the 
Court ſhall not be ouſted of its Juriſdiction 
Ro. Abr. Prohibition, C. 

2. In Treſpaſs if the Right of Tithe 
come in Debate between a Parſon and 4 
Lay man, the Court ſhall not be ouſted of its 
Juriſdiction. 29 E. 3. 39. b. Ro. Abr. Pri 
hibition, B. 2. 5 

3. In Treſpaſs if the Right of Tithe 
come in Queſtion between a Parſon anda 
Layman, being Farmer of another Parſon, 
the Court ſhall not be ouſted of Juriſdiction 
20 H. 6. 17. b. Ro. Abr. Probibition, I. 
Caſe 1. 
4. If one, not a Parſon, bring Treſpals 
de ſon blees taken againſt another, who 
claims as Tithes being a Parſon, the Court 
ſhall not be ouſted of Juriſdiction, becauſe 
they are not two Parſons; and therefore the 
Plea is but a Traverſe of the Writ, fi. 
that it is not the Plaintiff*s Corn. 38. E. 3.0. 
Ro. Abr. Prohibition, X. 3. . 

5. If a Prior bring Treſpaſs againſt an 
Abbot de ſes blees mp", if the Defendant 
ſay that the Plaintiff is Parſon, and _ — 
an 


W 


e 
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Lands of the Defendant ought to be free of 
Tithes, by Compoſition, and that the Action 
W is brought for Tithes, there the Court ſhall 
not be ouſted of Juriſdiction, becauſe that 
the Plaintiff hath not ſuppoſed himſelf Par- 
W fon, nor that the Action is brought for 
W Tithes. 38 E. 3. 8. Ro. Abr. Prohibition, 
Fy A Bill in Canc. to eſtabliſh a Modus was 
diſmiſs'd as Matter proper for Common Law. 
1 Rep. Chan. 25, 27. Note the Time, ſuch 
Bills being frequent both before and ſince. I 
think this Diſmiſſion was when Biſhop Wil- 
hams was Chancellor. : 

J. Prohibition was granted upon a Diſ- 


> > coo So we ca 


charge of Tithes ſur le Stat. 31 H. 8. in the 
Hands of an Abbot, and on Trial at Law, 
che Plaintiff was nonſuited, and a Conſul- 


tation was awarded, and the Plaintiff in this 


& Wl the Payment of Tithes, which was alledged 

in the Prohibition, which Plea the Spiritual 

n, WY Judge accepts and proceeds to Trial, there 

n. 2 Prohibition lies; for the Trial at Law is 

D. WR final upon this Libel, and it ſhall not be 
tried in the Eccleſiaſtical Court again, it 

being proper for a Trial at Law, and had 

"0 Wi been there tried and properly belonged to 

7 the Judges at Law. Hob. 286. 

iſe 

he | 

n 2. Where Compoſition. 

1. In Treſpaſs againſt a Prior of his Corn 
an taken ; the Defendant ſays, that he is Par- 
int lon, Oc. and theſe were ſevered for Tithes 
— rom the nine Farts and ſo he took them; 
J | ph 


if 


Court pleads the ſame Plea in Diſcharge of 
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yearly ; yet the Court ſhall not be ouſted 


the nine Parts, and the Plaintiff pleads the 
| theſe Lands for one or two Years, the Cour 


6. b. Ro. Abr. Prohibition, X. Caſe 6. 
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if the Plaintiff plead an ancient Privilege i 
be quit of Tithes, and a Compoſition ma ra 
between the Plaintiff and the Defendan, WW 
rendring a certain Sum to the Defendar 


their Juriſdiction; for that the Right dn 
Tithes came in Queſtion. 38 E. 3. 6.1 
Ro. Abr. Prohibition, X. Caſe 5. it 
2. In Treſpaſs againſt a Parſon, the De 
fendant juſtifies, as of Tithes ſevered fron 


Grant of the Defendant of the Tithes 0 
ſhall not be ouſted of Juriſdiction. 38 E.; 


3. Lapthorne ſued for 'Tithe Wood in the 
Spiritual Court of Glouceſter, and Bridgemas 
moved for a Prohibition, for that the Suit 
was for Beech, which are of great Apt, 
ſcilicet, 80 Years of Age, at leaſt, and allo 
the Parſon hath had a Conſultation for Tithe 
Wood, viz. certain Wood in the Woods d 
the Lord for Time immemorial, and neve! iP? 
had Tithe Wood; Ergo Cooke, Buck is 4 
Beech, and the County of Buckingham hati 
its Name from the Beeches there, and this 
is good Timber in that Country; and there- 
fore it was adjudged in Sir Edward Care) 
Caſe, that Waſte lies for Beech in th 
Country, and in the Pariſh where I li 
Tithe Wood has never been paid ; but the 
Parſon hath Wood that is called Tithe 
Wood, and he pays for it four Pence a Yea! 
to the Lord of whom held; and therefore 
it ſhall be intended, that it was given for 
Compoſition for all Tithe Wood within the 


Pariſh; in as much as no Tithe hath 4. 
2 
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een paid for Wood ; and a Prohibition was 
ranted,. 1 Ro. Rep. 355. 4 

4. Pringe, Vicar of Eaſton in Com. Oxoz. 
belled in Court Chriſtian for ſmall Tithes 
pon Compoſition between him and the Par- 
on appropriate againſt Childe, who pleaded 
he Preſcription againſt the Compoſition. 
dinge had a Prohibition in the King's Bench 
gainſt his own Suit in the Eccleſiaſtical 
ourt, and upon many Arguments the Pro- 
ibition ſtood, Hoc Term. Paſ. 440 Jacobi Reg. 
Ind alſo it was decreed in Chancery for 
ringe, that the Preſcription was not lawful 
gainſt the Compoſition, and an Injunction 
as awarded for the Vicar to ſtay the Suit 
f the Parſon for the Tithes limited to the 
icar upon the Compoſition. Mo. 780, 781. 
ide 5 Co. de fu. Reg. Eccl. 9 a. Ha. Hiſt. 
aw. 3 Mo. 907, 908, Oc. | 

5. It ſhall be tried per Pais, if the Suit 
n Court Spiritual be for Tithes or for Debt 


got by the Rolls of Eccleſiaſtical Court, ſo 
heir Proceedings are not of Record. Bro. 
br. Trials 12. | 

6. Prohibition on Ifſue, whether for 
[ithes or Debt reſerved thereupon which is 

Lay Chattle, it is to be tryed per Pais, 
nd not by the Rolls of the Commiſſary, 
fic Vide that they are not of Record. Bro. 
br. Tit. Viſne 17. 

7. Small ſued for Tithes, and the Plaintiff 
ugpeſted an Accord and Agreement, he be- 
ng a Pariſhoner, for 40 Shillings a Year to 
tan his own Tithes, and did not prove it 
thin fix Months: Et per Cur. he need not; 
er ſuch Proof goes cnly to a Modis Deci- 

| mand, 


pon it, Sc. which is a Lay Chattel, and 
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that Pariſh, if he or his Aſſignee be aſt 


and if the Deed were before Memory, a 
| fo had continued to be quit of Tithes, l 


Spiritual Court to ſtay his own Suit; ft 
' Vicar of Toftes for three Years, the Defer 
by a former Leaſe and Compoſition If 


they have Juriſdiction of the original Cauls 


Suit; for if this Court hath Knowledge 
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mandi, and not to other Suggeſtion on Luk 
or Contract, and ſo it is in the King's Bend 
Telv. 102. 8 — 

8. Where a Man grants Parcel of hy 
Manor to another to be quit of Tithe \y 
Deed, and the Parſon with the Aſſent d 
the Ordinary grants he ſhall be quit f 


{6 


impleaded in the Spiritual Court for Tithe 
they may have a Prohibition on the Deel; 


ſhould have a Prohibition on the Matt 
ſhewed. Fitz. N. B. 41. G. 
9. Probibition for Tithes. Fitz. NI 
40. N. (See there the Form of the Writ) 
„ 
10. Prohibition by the Plaintiff in tl 


that he ſuing for Tithes in the County 
Norwich, by Virtue of a Leaſe made by tit 


dant claimed to be diſcharged of the Tiths 


Deed ; and the Court held, that the Plain 
tiff himſelf might have a Prohibition to fi 
the Suit; for they are not to meddle wit 
the Trial of Leaſes or real Contracts, tv 


(viz. Tithes) for the Leaſe is in the Ret 
ty, and it is not merely incidental. Ef # 
reſert, although the Plaintiff in the Spiritul 
Court brings this Prohibition to ſtay his of 


any Means that the Spiritual Court mei 
dleth with Temporal Trials, they ought b 


grant a Prohibition. Cro. Fa. fo. 350, 2 


* 2 72 * 2 2 * * 
8 R 4th . 9 F R n 7 * 
£ N * 1 * I 
» * 
? 
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s.b. 39 E. 3. 23. b. Rol. Abr. Prohibition, 
E. 1. . . | | 

The Bounds of a Pariſh, whether Tithes 
grew in one Pariſh or another, were tried 
Wer Pais. Bro. Abr. Trial, 16. ES; 
3. A Parſon ſues for Tithes in the Spiri- 


1 val Court, and the Defendant ſays, that 
| 8 the Place where is in another Pariſh, a Pro- 
A abition lies. Rol. Abr. Prohibition, E. 3. 
et 4 If in a Pariſh there be a Chapel of 


Eaſe, and a Vicar of it diſtin&t from the 
Pariſh-Church, and the Vicar is indowed of 
Tithes of Pariſhioners who are inhabitant 


of the Pariſhioners not within the Chapelry, 
. and he ſays he is of the Pariſh, and not of 
„ the Chapelry, a Prohibition ſhall be granted; 

for now the Bounds of the Chapel come in 


* Queſtion. Hill. 15 Fa. B. R. enter le Vicar 
_ del Chapel de Boſton in Cornubia & un auter 
>> de ——, Rol Air. Tit. Probibi- 


lion, 291. L. 4. 


„ 1 R. 3. 4. 2 Show. 406. See bereafter 
hi , ariſh Clerks 7 Jervis and Auſtin's Caſe o 
ER. | 

by | T- L 

/ 3. Where Bounds of Pariſhes, &c. come in 
10 Queſt ion. Fo FOI 


1. If the Iſſue be, whether the Place 


ere the Tithes are be within the Pariſh 
c one Parſon or another, the Court ſhall 
ot be ouſted of its Juriſdiction. 50 E. 3. 
b 20. 20 H. 6. 17. 5. 22 E. 4. 22. 38 E. 3. 


vithin the Chapelry, and the Vicar ſue one 


4 Where 
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4. Where ſevered from the nine Party 


1. Treſpaſs lieth againſt him who car 
away Tithes ſevered from the nine Pam 
aliter where he will not ſever his Tithz 
but carries them all away; in ſuck Ch 

= there lies a Suit in the Spiritual Cour, 
= Bro. Abr. Treſpaſs, 108. | 
| 2. If one be put out of his Tithes by; 
Severance of nine Parts from the ten, 2 
after carries away the Ten, the Parſon my 
not ſue in Court Chriſtian ; for that by th 
Severance it was become a Chattel, for whial 
he might have Treſpaſs. Rol. Abr. Probi 
tion, fo. 41. Cro. Elix. fo. 607. Leigh a 
Hood's Caſe, and alſo Blackwell's Caſe, (© 
Eliz. 843, 844. N 

3. At Common Law Notice to the Par: 
ſon, in Caſe of Tithes, of a Severance fron 
the nine Parts is not neceſſary ; though by 
the Eccleſiaſtical it is. 3 Mod. 268. Rl 
Abr. 3 oo. Caſe 9. | 


5. Where the Validity of a Deed comes it 
Queſtion. | 


1. If a Man ſue for Tithes verſus 7.5 
in the Eccleſiaſtical Court and make Tilt 
by a Leaſe from the Parſon to him mad il 
thereof, and J. &. alſo makes Title to then 
by Force of a former Leaſe made to bit 
by the ſame Parſon, ſo that the Queſtion 
there is, which of thoſe Leaſes ſhall be pre 
ferred ; a Prohibition ſhall be granted; fot 
they may not try which of the ſaid Ly 
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all be preferred, though they had Cogni- 
ance of the original Suit; for the Leaſes 
are Temporal. Mich. 12 Fa. MWrots and 
eon, Rol. Abr. Prohibition, U. Caſe 4. 


6. Where the Suit is improper, how the 
Party to be puniſhed. —— 


ithes, and a Prohibition is brought, and 
e libel for Tithes of another Year, the firſt 


he awarded. Mo. 599. | 
2. If a Man leaſe his Vicarage for Life 
r Years, rendring Rent, and ſue in Curia 
cclefiaſtica for the Rents, a Premunire lies; 
or the Rent is a Lay Fee. Bro. Abr. Præ- 
munire, 5. FT Wt _ 
3. 17 H. 7. Spelman reporteth, that one 


ſued a Premunire againſt a Parſon for ſuing 
for Tithes in the Eccleſiaſtical Court, alledg- 
Ing the ſame to be ſevered from the nine 


Defendant. 3 Inſt. 121. So that, as I appre- 
bend the Matter, the Præmunire 7s incurred 
| py ſuing in the Eccleſiaſtical Court for a Mat- 
"itle 
ade 
nen 
him 
tion 
fe 
py 
ale 
(hal 


Drawing the Matter ad aliud examen. 


V. Cha- 


1. By all the Judges, if a Parſon libel for 


ot being determined, an Attachment ſhall 


Turbervile, as well for the King as himſelf, 


Farts; and Judgment was given againſt the 


fer notoriouſly remedial at Law, this being 4 
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The Introduction, or Author's Ml 


pology. | 


had not, fave for the following Cui 

here introduced any Thing of Charities ml 
other Exemptions from Ordinary Furiſdifin 
notwithſtanding their Relation to my preſet 
Purpoſe, aud that principally for two Reaſmy 
namely, firſt; For that I bold the partial 
Learning on theſe Heads deſervedly challey 
a ſeparate and diftint# Treatiſe and Conſiletk 
tion. Secondly ; For that I have now got 
me ready prepared, and diſpoſed, the Materidl 
neceſſary to ſuch a Work, which I find, to ti 
uo more than what is eſſentially neceſſan 
the thorough Underſtanding of that Dod 


wonld ſwell the preſent Work to too greg 


Bulk; therefore I ſhall ſatisfy myſelf, at il 
preſent, with ſuch general Notions on th 
Heads as may ſerve the Lay Founder, Doniit 
and Impropriator, &c. to prevent Eccleſufiit 
Jncroachments on their Temporal Properiith 
and to right themſelves where theſe Ab 
have already began. But I am aware, If 
bave, as I confeſs I bave, an Intention of jk 
liſhing a particular Treatiſe on theſe ſeven 
Heads, this Queſtion will be objected to m 
Where fore do I at all meddle with them 1: 


To this I have given ſufficient Anſwer altea 


namely, to prevent and correct ſuch Abies 
have or may be offered to the Property of A 
Founders, Donators, &c. in the mean * 


4+ 


= 
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but to thoſe, to whom ſich Reaſoms may not 
concluſfve, I further Anſwer, that I had 
his further Reaſon inducing me to meddle 


ace, (to wit) that as I have, from my own 
xperience, of which in theſe Matters I have 
ot had the leaſt of all Men, as well as from 
be Obſervation of others, diſcovered (I bad 
ke to have ſaid a general and) an inſatiable 
hirſt, not only in ſome Church Lawyers and 
reatures of Ecclefiaſtical Tyranny and Power; 
ut alſo in ſome Kecleſfiaſticks themſelves, and 
boſe not of the very meaneſt and moſt inferior 
hort, but in ſome of more exalted Degree and 
Station, notwithſtanding their ſpecious Pre- 
ences to Spiritualixation after the Viſitatorial 
wer, &c. over theſe Things; and that mangre 
the wiſe Proviſions and Care of our Common 
nd Statute Laws againſt ſuch Incroachments, 
nd even expreſs Admonition and Advice what 
Wh: Superior Temporal Laws, in ſuch Caſes, 
pad determined and enacted, and what Penal- 
es were annexed to the Tranſgreſſion of ſuch 
demporal Laws, I ſay, notwithſtanding theſe 
Y bings, ftill finding Proviſions, Premunires, 
Kc. through Want of Uſe, to have loſt their due 
weight, and Advice ineffectual, with ſome at 
aft of the ſe Gentlemen, I could not have excu- 
ed myſelf to my own Mind, had I paſſed by 
Fbeſe Matters totally without Obſervation, or 
pth leſs Notice than I bave here taken of 
hem: And having thus given the Reaſons of 
un Conduct, I crave Leave to add what I 
Jake to be one of the greateſt Supports, if not 
the principal Bulwark to the Reformation ; 
namely, thas theſe Authorities were given to 


tounders, &c. particularly in the Caſe of Cha- 
Vox. II. L. rities. 


ith theſe Matters at this Time, and in this 
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always to be viſited either by the Founders ml 


her own Legs, and Intereſt has bad no O 


latry, Superſtition, Tyranny, and Foppertts 


rities. This Power, as I conceive, is allowed 
incotrage Donations thereto, as the ſame why 


their Heirs, or to be ruled and governed þ 
Laws of their own framing and conſtitutin; 
and as to Lay Impropriations, I conceive i 
their being in Lay Hands, and particular) i 
the Hands of the Nobility and prime Cen 
as they generally are, and as tbey all at fil 
were, is of the greateſt Security to the R 
mation; for to argue from the PraStice of ik 
Clergy themſelves; has it not beretofore be 
found, and I have ſome Apprebenſion that i 
might, even now, and will hereafter be fond 
that they, the Clergy, have been carried ni. 
ther, and have battled with more Warmth au 
Zeal, however their Religion ftood afſeiitl, 
where Intereſt and Religion have been coil 
together, and gone Hand in Hand, than wh 
Religion bas flood ſingly by herſelf, and u 


cern with ber. And if this be fo, to ſui 
the Laity to have no more Religion than am (iſe 
thoſe who have ſtronger worldly Reaſons ir 
being ſo, yet Intereſt to keep the Benefits au 
Authorities annexed to theſe Impropriations mii 
needs be ſuppoſed to bind them to that Reform 
tion, which alone can maintain and keep tur 
in the Poſſeſſion and Enjoyment of them ; Jo ibu 
theſe very Livings being impropriate is, in iu: 
Apprebenſion ( ſuppoſing the Laity to act ui 
the ſame Motives with Men of Holy Chird) 
of the greateſt Security to Religion, as foe nm 
fands reformed and purged from the li 


what ſhe held before that Reformation Io 
about: To ſay nothing of their being 4 wy 
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une to Church Power it ſelf, which, from | 
me Authorities in the Books, a Man wuild 
inclined to think has been ſometimes not a 
tle abuſed, it miſt be allowed, that by this 
leans, the Honour, Strength, Wealth, and 
earning of the Nation, are ingaged in the 
ſaintenance of our moſt pure Religion. There 
another Thing, whereof ſome, perhaps the 
Gs knowing of the Clergy, have maſt loudly. 
ied out and complained of, that putting theſe 
wings into the Hands of the Laity was rob 
w the Church, and what not; but alas! 
ſe igvorant Objettors do not give themſelves 
ve to conſider what People, hetter ac- 
tinted with theſe Matters, as having taken 
ins in the Search of them, very well know, 
ly, that theſe Appropriations were given to 
Support and Maintenance of idle, lazy, vi- 
us Monks and Friars, &c. who with the 
ets of thoſe Times were the firſt Corruptors 
Religion, and not for the Support of true 
gion pure and undefiled ; and therefore 
en the Profeſſors of our Holy Religion take 
with them, it is imagined that they will 
ſo readily calumniate Lay Impropriators, as 
riegious and Church-Robbers, &c. but on 
contrary, conſidering theſe were Eſtates ap- 
priated to Regulars, and by them proſtituted 
be very wickedeſs of Purpoſes; and therefore, 
we find from the Example of the Children of 
el, nat fit or Iawful to be applied to Holy Uſe, 
where any ſuch have been given to the 
port of Men of Holy Church, or other godly 
they will be ſurrendered to the Crown, to be 
uſed to Uſes leſs Holy; but if theſe Gentle- 
Hall ftill think fit to continue Things 
profaned to Holy Uſe, they will not wonder 

L 2 it 
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it is to be hoped, that Lay Impropriators ſh 
uſe the ſame prophaned Things to honeſt Uj 
and defend themſelves in ſuch Uſe again i 
Eccleſiaſtical Encroachments, though they thi 
them not fit for the moſt Sacred; but to ca 
der this Matter thought fo great and jif 
Cauſe of Complaint a little further; from wha 
were theſe Eftates taken? Why, from t 
religious or regular Clergy, when they went 
Scandal to Rel gion, and ſober Society, un 
their Bodies were diſſolved, vaniſhed al 
gone, and there were none ſuch leſt to a 
them. But then they ſhould, ſays the Cum 
Objector, have been given to the Church 
rather to Churchmen, which is much bit 
and indeed is what they always mean alt 
they ſpeak of the Benefits and Advantaga! 
the Church. AI Biſhoprick is the S 
a Biſhop, a Deanery of a Dean, and ſo in 
to the Conntry Vicar, whoſe Maintenance is i 
Vicaridge ; but I am ſorry again to have Ot 
ſion to tell theſe Church-IVorthies, they & 
not knowing the Law, nor Hiſtory, in this 
ticular. Theſe Benefices were appropriated] 
Regular Clergy, and never either given, . 
their Donation intended for the Secular C 
and our preſent Claimants happen only to le 
cular ; as well, if not with more Rell 
might the Lord Chancellor and Fudges al 
the Biſhopricks and other Eceleſiaſtical Bt 
fices, where their Predeceſſors were Biſh%" 
other Dignitaries, for that they exerciſt 
ſame Temporal Furiſdiftion ; but our Clam 
are nothing the ſame with the other, ſavt " 
they: both fall under the general Denon® 
tion of Clergy, with theſe unlucky Differt'® 
that one happens to be Regular, the n 


meerly and ſimply Secular Clergy ; the "I 
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owed wilful Poverty, too many of the others 
ave reſolved if not Sworn to be as rich as 
ems; one has vowed Chaſtity, the other is 
in bound to it in Common with other Chriſti- 
ns, (except their Ordination and other reli- 
ics Vows) whilſt too many of them pratlice 
+ the leaff; one has vow'd Obedience, the 
ther, it is to be fear d, troubles not his Head 


ontent, for my Part, could it be with Con- 
rience, the Clergy, tho' not ſo regular, ſhould 
ve theſe additional Benefices, on theſe Con- 
litions, namely, that as they become reſpe4tively 
orſe than the Laity generally are, they ſeve- 
ally ſhould for ever, irrecoverably for them- 
elves and their Succeſſors, forfeit theſe Tem- 
oral Additions together with all otber their 
lenporal Eſtates, for them their Heirs, Exe- 
lors and Adminiſtrators to go to ſome Iaud- 
tle and general Temporal Uſe. Before I can 
Jeave theſe Gentlemen I muſt crave Leave to 
rk them, what is their Opinion of ſuch, who 


weep back their Tithes, Oblations, Obventions, 
ortuaries, Penſions, Proxies, Procurations, 
ynodals, and other Dues ® Are ſuch honeſt, or 
mot, in the Opinion of theſe Gentlemen? I can 
make no Doubt but they will anſwer, una 
voce, that ſuch are Wrong-doers, injurious, 


bave in their great Bounty given, or allowed 
aud indulged to the Clergy theſe Benefits, and 
bere I will venture to tell theſe Gentleman that 
nf beſt and moſt ſubſtantial, if not only, 
c Right to theſe Advantages is by the Indulgence 


bout it farther than ſerves his own Ends; 
ut however this Matter may be, I ſhould be 


y Fraud or Art refuſe to pay, or retain and 


Imaders of other Men's Rights, Church-Rob- 
bers, Contemners of Temporal Laws, which. 
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rhe greateſt Returns of Gratitude as well « 


ders, flill further bound to be Examples of Vir 
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of our Princes, and the Common and Stati 
Laws: And if Laymen by like Royal Faw, 
and by Laws, as ſtrong and as binding as thi, 
the others hold by, are lawfully and rightfu 
in of Lay Fees, Ec. exempt from all Ori 
nary Furiſdiftion, Ec. and are ſole (under th 
Supreme) tho Lay, Viſitors, Ec, themſelves o 
their own Charities, &c. what ſhall be ſaid 
thoſe Clergymen, who ſhall be found not mj 
injurionſly invading their Neighbours Propery, 
weakening the Security of the Reformatin, 
and acting in Defiance to known Laws; (far i 
any of them know them not, it is their Cring 
that they do not ſeek Information from thi 
who do, and learn the Laws neceſſary to their 
Functious;) but alſo moſt ungratefully to thei 
Benefactor and traitorouſiy to their Sovereign 
ating to the Diſinheriſon of the Crown itſelf; 
to whom often, if not always, theſe Men hat 
the higheſt Perſonal Obligations, and ſo ot 


Duty and Allegiance? T ſay, what ſhall be ſui 
to, or of ſuch Men? But that their Crime is in 
big for a Name; and that their holy Charafin 
is no ſmall Aggravation of their Sin; if the 
are, not only, as all Chriſtians are, but al 
by their ſolemn Oaths and Promiſes made ani 
taken at their entring inte their ſeveral Or 


tue and Piety? They are ſurely, a foitiori, . 
be juft and honeft, and ought to leave others i 
the quiet Enjoyment of their Temporal Inber- 
tances, and of all Immunities and Authorities 
incident thereto, as well as their Sovereigi 
Lord and Benefaftor to the Exerciſe of i 
rightful Fariſdifion, whether Temporal or Et. 
cle ſiaſtical. * 

1 65 


Jura Eccleſiaſtica. 


1. General. 


1. Harity is not barred by length of 

> Time, or any Stature of Limitations. 
2 Vern. 399. | 

2. There's no Statute of Limitations 
againſt God and Religion; what was once 
given to Charity ought to be ſo applied, and 
what had been imbeziled ought to be re- 
ſtored. 2 Vern. 389. 

3. A Gift to Charity muſt be for Relie 
of Neceſſity only, and not for Ornament, or 
Superfluity, it muſt be according to, not 


againſt, Law. Du. Ch. Uſes, 132. 


2, Rules. 


1. DANS Egentium Vita Pauperum, 8 


1 Qui defraudat eas homo Sanguinis eſt. 
$ Co. 131. | 
2. Summa eſt Ratio que pro Religione facit. 
2 Ch. Ca. 18. Jenk. 233. 
3. Favendum efs Eccleſi quam Parſone. 
I Ro. Rep. 452. 


4 Truſtees for a Charity may improye 


for the Benefit of the Charity, but can do 
no Act to prejudice it, in Breach of the 
Founders Rules. 2 Vern. 412. | 

5. If one will receive a Charity with the 
Yoke tied to it by the Founder, he muſt 
bear it: The Charity cannot be ſevered from 
the Yoke; if they will have the one, they 
muſt ſubmir to the other. Skin. 491. Vide 
ante General. | 
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3. Colleges, and Hoſpitals. 
1. The Difference. 


5 * E Difference between an Hoſpital ani 
a College is only in Degree; an Hoſp. 
tal is for thoſe who are poor, and mean, and 
low, and fickly; a College is of another Son 
of indigent Perſons ; but it hath another lu. 
tent, to Study in, and breed up Perſons ir 
the World, who have not otherwiſe where 
with to do it; but ſtil] is as much within the 
Reaſon of an Hoſpital: And if in an Hoſji 
tal the Maſter and Poor are incorporated, it 
is a College; having a Common Seal to at 
by, though it hath not the Name of a Co. 
lege (which always ſuppoſeth a Corporation) 
becauſe it is of an inferior Degree: Andin 
the one Caſe and the other there muſt be: 
Viſitor ; either the Founder and his Heir 
or one appointed by them; and both ar 
Eleemoſynary. Skin. 484. 

2. All Colleges in the Univerſities are Laj 
Corporations, and though the Members d 
the College may be all Spiritual Perſons, yet 

the Corporation is a Lay and Tempora 
becauſe the Inſtitution and End is Tempora 
v13. to advance Learning. Salk. 672. 


0. 


4. Charity muſt not hurt anothef 
Right. 


A Copyholder ſurrendred to the Uſe oft 
Grammar School; the Lord is compe 
lable to admit the Tenant ; becauſe it 1s * 
ys | | pr 1 
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prejudicial to him as he has but one Tenant, 
after whoſe Death his Fine is due, as it was 
before, and the Uſe of the Land is only in 
the Corporation. Ranſhaw and Robottoms 
Caſe at St. Albans, aliter had the Surren- 
der been to a Corporation ; for then the 
Lord would have been hurt in his Services; 
the ſame if the Cuſtom of the Manor be to 
deviſe to one only, and to have a Harrior 

after his Death, the Tenant may not ſur- 
| render to two to a Charitable Ule, becauſe 
the Lord is delayed of his Harriot. Du. Ch. 
Uſes 140. 


- Th 


5. What may be given thereto, or 
out of what, and when. 

I, N? Charity can ariſe out of Uſury. 

Du. Ch. Uſes 136. 


2. A Copyhold may be charged with a 
Charitable Uſe. Tot. 92. Hern's Ch. Uſes 


7. 2 
3. A Debt owing by Statute, Judgment, 


Recognizance, or Bond, which is but a 
choſe en action, was given for the Creation 


of a School, and decreed a good Appoint- 
ment within the Statute to maintain a Cha- 
ritable Uſe. Herne of Ch. Uſes 94. _ 

4 A Debt in Action given for the Erec- 
tion of a School good. Tot. 91, 92. 


5. The Statute 9 Geo. 2. of Mortmaine re- 


cites, That whereas ſuch Gifts are prohibited 
and reſtrained by Magna Charta, and divers 
other wholeſome Laws, as prejudicial to and 
apainſt the Common Utility, and to the Diſ- 
inheriting of lawful Heirs; for Remedy 

whereof 
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. nements, Rents, Advowſons, or other He. 


. Perſonal Eſtate whatever, to be laid out or 
diſpoſed of in the Purchaſe of any Lang, 


Transfer and Death) and unleſs the ſame be 


24 Jane 1736. No Manors, Lands, Te, 


reditaments, Corporeal or Incorporeal what. 
ſoever, nor any Sum or Sums of Money, 
Goods, Chattels, Stocks in the Publick 
Funds, Securities for Money, or any other 


hb, Lent Wh OY, nd 


Tenements, or Hereditaments, ſhall be given, 
granted, aliened, Oc. or any ways conveyed 
or ſettled, to or upon any Perſon or Perſons, 
Bodies Politick or Corporate or othervwiſe, 
for any Eſtate or Intereſt whatſoever, or any 
ways charged or incumbred, by any Perſon 
or Perſons whatſoever, In Truſt or for the 
Benefit of any Charitable Uſe whatſoever; 
unleſs ſuch Gift, Conveyance, Ge. of any 
ſuch Lands, Sc. Sum or Sums of Money ot 
Perſonal Eſtate, (other than Stock in the 
Publick Funds) be and be made by Deed in- 
dented, ſealed and delivered in the Preſence 
of two or more Credible Witneſſes, twelve 
Kalendar Months at leaſt, before the Death 
of ſuch Donor or Grantor, (including the 
Days of Execution and Death) and be li- 
rolled in the High Court of Chancery, within 
fix Kalendar Months next after the Execu- 
tion thereof; and unleſs ſuch Stock be trans: 
ferred in the Publick Books uſually kept for 
the Transfer of ſuch Stocks, fix Kalendar 
Months at leaſt before the Death of {uct 
Donor or Grantor (including the Days of tit 


8 VJ ² ˙’ ͤ 'v:vßv:vß ß] ²—ůͥꝙ_] !; ] U— è . ]⅛%còrCn : c, 


made to take Effect in Poſſeſſion, for the 
Charitable Uſe intended immediately from 
the making thereof, and be — 2 
| — owe 
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Power of Revocation, Reſervation, Truft, 
Condition, Limitation, Clauſe or Agree- 
ment whatſoever ; for the Benefit of the 
Donor or Grantor, or of any Perſon or Per- 
ſons claiming under him; provided that no- 
thing in the ſaid Statute before mentioned 
relating to the Sealing and Delivery of any 
Deed or Deeds, twelve Kalendar Months at 
leaſt before the Death of the Grantor, or the 
Transfer of any Stock fix Kalendar Months 
before the Death of the Grantor or Perſons 
making ſuch Transfer, ſhall extend, or be 
conſtrued to extend to any Purchaſe of any 
Eſtate or Intereſt in Lands, Ec. or any 
Transfer of Stock, to be made really and 
bona fide, for a full and valuable Confidera- 
tion actually paid, at or before the making 
ſuch conveyance or 'Transfer, without Fraud 
or Colluſion. And it is thereby further 
enacted, That all Gifts, Grants, Sc. Trans- 
fers, and Settlements whatſoever, of any 
Lands, c. or of any Eſtate or Intereſt 
therein, or of any Charge or Incumbrance 
affecting or to affect the ſame, or of any 
Stock, Money, Goods, Chattels, or other 
Perſonal Eſtate or Securities for Money, to 
be laid out or diſpoſed of in the Purchaſe of 
any Lands, c. or of any Eſtate or Intereſt 
therein, or of any Charge or Incumbrance 
affecting or to affect the ſame, to or in Truſt 
for any Charitable Uſes whatſoever, which 
ould at any time after the ſaid 24th of 
Jie be made in any other Manner or Form, 
than by the ſaid Act is directed and ap- 
pointed, ſhould be abſolutely, and to all In- 
tents and Purpoſes, null and void ; ſave to the 
Univerſities in Great Britain, or Colleges, or 

| Houſes 
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Houſes therein, or the Colleges of atm 


Wincheſter and Weſtminſter ; provided that 
no ſuch Colleges or Houſes which hold ſo 
many Advowſons of ſuch Benefices, as i 
equal to Half the Numbers of their Fellows, 
or Students be capable of Purchaſing, &. 
any other Advowſons by any Means what- 
ſoever; the Advowſons, as are annexed ot 
given for the better Support of the Head- 
ſhips, not to be computed therein, and pro- 
vided the ſaid Act extend not to Scotland. 


6. In Canc. 26. | 
Aprii 1740 Aſuburnham and Bradſlav. 


The Caſe was this; One made his Laſt 
Will and Teſtament before the Commence- 
ment of the above Act, and died after the 
Commencement; on this Caſe the Lord 
Chancellor directed, that the Opinions of 


all the Judges ſhould be taken, on the on 


ſtion a good Will or not; and all the reſt of 
the Judges (Denton F. Sick) were of Opi- 
nion that the Will was good, notwith- 


ſtanding the Intervening of the Statute; and 


ſo his Lordſhip was pleaſed to decree, and 
that the Truſt of the Charity be carried into 
Execution. | 


* Sce Caſe in Canc. 28 Fuly 1740. At 
lington and Cann. 


6. To gow the Intent of ile 


Founder. 


; HE Intention and Will of Founders 
or Donors ſhall bind the King, tho 


not named in the Statute, as appears in gut 
* tui0 
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"to Templariorum, Anno 17 E. 2. where it 
s (aid, Ita ſemper quod pia & celeberima Vo- 
untas Donatorum in omnibus teneatur & exple- 
atur, & perpetuo ſanctiſſime per ſeveret, Ge. 
11 Co. 73. 4. 

2. A Decree of Commiſſioners of Chari- 
table Uſes was reverſed for varying from the 
Intent of the Founder or Donor. Caſes in 
Law and Equity, 2 Part, Wright and Ho- 
bart's Caſe, 64, 65. 

3. Paſ. 10 Geo. 2. 
Stephens. 

The Caſe was, Dr. Radcliffe, the late 
Phyſician, by Will deviſed 300 J. per Annum 


to two Perſons to be choſen by the Archbi- 


ſhop of Canterbury and certain other Truſtees 
out of Univerſity College in Oxon, which 
Sum he directed to be paid them for ten 
Years for their Maintenance, five Years 
whereof they were to ſpend in England, in 
the Study of Phyſick, and the other five 
abroad; the Defendant was one ſo choſen 
and ſtudied here according to the Directions 
of the Will, and for that Time he received 
his five Years Salary ; but after did not go 
abroad on account of his ill State of Health, 
and thereupon Anno 1730 reſigned to the 
Truſtees, who accepted his Reſignation, and 
choſe another in his Room, and Anno 1735 


the preſent Information was exhibited againſt 


the Defendant, that he might account for 
the five Years Salary, by him thus received. 
Mr. Fazakerley for the Defendant argued, 
that in a late Caſe which came before the 
Houſe of Lords, upon an Appeal, their 
Lordſhips were of Opinion that the Word, 
Maintenance, included Education; and there- 


fore, 


The Attorney Gen. and 


18 Jura Ecelefiaſtica; 

fore, tbough that Word was uſed in the 

preſent Will, Education muſt be intendeq 

by it, as implied. He argued, that whey 

the Defendant had ſpent Half his Time in 

his Education here in England, and wy 

prevented by ill Health from going abroad, 

and thereupon. had reſigned, and his Refig. 

nation accepted, and another choſen in his 

Stead, he ſubmitted it, that the preſent 

Bill muſt be thought an unreaſonable one 

+ My Lord Chancellor was of that Opinion, 

and ſaid, that the Name of the Caſe cited 

was Gandy and Auſtis, ſo diſmiſſed the Infor. 
mation. - 


7. How favoured. 


1 General. 


Ca 22 


| 1. IF a Daughter being Heir gives the 
| Lands defcended upon her to Charity, 
| and then a Son is born; he ſhall avoid the 
Gift; but if the Father had been Feoffee, 

ſur Condition that he and his Heirs ſhould 
give the ſame Lands to Charitable Uſes, 

and the Daughter had given, t. ſupra, be- 

ſore the Son born, the Son had been bound, 

for this clear Reaſon ; becauſe the Daugh- 

ter in this Caſe had done no more than the 

Son himſelf ſhould have performed by Rea- 
ſon of the Condition. D. Char. Uſes 138, 
139. 

2. A Copyholder ſurrenders to the Uſe of 
his laſt Will, and thereby deviſes that the 
Parſon, Church-wardens, and four honeſt 
Men of the Pariſh of Allhallous, ſhould 5 
1 | 18 
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pyholder dies, and his Heir is admitted, 
the Parſon, Ec. ſell the Land to J. S. the 
Heir was compelled to ſurrender accord- 
ingly, Guiddye's Caſe, decreed 4 7a. in 
Cane. D. Char. Uſes 140. 

z. It was urged in this Caſe, that in 
Caſes of Charity, where the moſt ſpeedy 
and leaſt expenſive Methods ought to be 
choſen, an Iſſue ought not to be directed, 
but that the Court ought to decree. upon 
the Proofs. Biſhop of Rocheſter and Atto. 
Cen, March 1721. E645 | 


2. By Conſtruct ion. 


1. Upon a Will of a Leaſe of the Rec- 
tory of Hains in Com Milts, reſolved by E- 
gerton and Popham, that a Deviſe of Mo- 
ney to be diſtributed to twenty of the 


viſe ; although it doth not appear that he 


ities, favoured in general. 

2, In the Caſe of Kerry and Detbick, ad- 
judged a Deviſe to one and his Heirs, of 
the Rents and Profits of his Land, this is a 
Deviſe of the Land it ſelf: Alſo reſolved, 
when one deviſeth the reſt of his Land to 
| 2 Charitable Uſe, it ſhall be taken largely 
for a Deviſe of the Rent then reſerved, or 


lue. Herne of Charitable Uſes 79. 
3. Money was given for the Good of the 
Church of Dall, and reſolved good, not- 
vithſtanding theſe general Words. Herne of 
Gar. Uſes 97, 

4. When 


his Copyhold for a charitable. Uſe, the Co- 


pooreſt of his Kindred, ſhall be a good De- 
had any poor Kindred. Tot. 92. Vide Cha- 


after to be reſerved upon an improved Va- 


159 


160 


Jura Eccleſiaſtita. 
I. When no Uſe is mentioned or direQe 
in a Deed, it ſhall be decreed to the Uſe d 
the Poor, tho the Feoffees be Gentlemen 
living out of the Town, and no Inhabitanz 


within the Town. Herne of Char. Uſes 100, 


3. Where not good, 45 4 Will, whether gui 
as an Appointment, _ | 


1. Colliſon ſeiſed of Lands in Fee in Poi. 
Street of Eltham, 25 H. 8. deviſed the Rent 
of his Lands to his Executors for Repars 
tion of Highways within the Pariſh for ever; 
and upon a Reference to Mountague and Hy 
bart Ch. Juſt. out of Chancery, they certi 
fied it good. If one demiſe the Rents and 
Profits of his Lands to another and hi 


. Heirs, this is good of the Land it ſelf; and 


fecondly, though it were void in Law, be- 
cauſe made 25 H. 8. ſo long before Stat. 2 
& 34 H. 8. before which no Lands were de. 
viſable, but cuſtomary Lands; yet by the 
Statute 43 Elix. it is made good, and ſhal 
be taken within. that Statute for a good Li 
mitation and Appointment to a Charitable 
Uſe; and it was decreed according to their 
Certificate. Herne of Char. Uſes 81, $2. 
2. Stoddard deviſed a Rent of 101. a Yea! 
out of his Houſe called the Swan with ti 
Necks, in the Old Fury, London, for Main. 
tenance of two Scholars at Oxon and Can 


bridge, and willed that one Hugb, the Sci. 


vener, ſhould put it into Writing, which 
was accordingly done; this being found by 
Inquiſition was decreed, and that confirmei 
on Appeal; for though by Law Rent can 
not be created or granted without ver 

I 4 
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| Will in Writing, yet this nuncupative Will 
was good to create the Rent to a Charitable 
Uſe, by the Words of the Statute of Li- 
mitation or Appointment ; for though not 
a good Gift, yet it is a good Limitation or 
Appointment. Herne of Char. Uſes 98, 99. 
Note; This before Statute of Frauds, the 
Law being now otherwiſe. under that Statute. 
3. Money was given to maintain a preaching 
Miniſter ; this is not a Charitable Uſe named 
in the Statute ; yet by the Lord Keeper and 
two Judges, it was decreed to be good, and 
the Ule a Charitable Uſe within the Equity 
of that Statute ; and the Executor accordingly 
was ordered to pay the Money for the Main- 
tenance of it. Herne of Char. Uſes, 101, 102. 
4. Lands were given to the Church- 
wardens of a Pariſh, to a Charitable Uſe; 
tho' the Deviſe was void in Law, yet de- 
creed good in Chancery, by the Words i- 
mited aud appointed within the Statute, Herne 
of Char. Uſes 101. | | 

5. Information was, that Stephen Newman 
ſeiſed of Lands, deviſed them to Trinity 
College in Cambridge, for the Maintenance 
of a Scholar there, and in the Will was this 
Clauſe : If any Cavil ſhall binder this Deviſe, 
or that the ſame cannot go to the College, by 
Reaſon of the Statute of Mortmain, then I 
deviſe them to Robert Newman and bis 
Heirs; and under Pretence that by the Sta- 
tute of Mortmain the College could not 
have them, Robert Newman entered and held 
the Poſſeſſion ; whereupon Attorney General 
brought this Information to have the Lands 
eſtabliſned with the College, and this all 
appeared upon the Bill and Anſwer; and 
Vol. II. M it 
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it being a Charity, it was held by Lord 
Keeper Bridgman, that it ought to be eſta. 
bliſhed with the College by Statute 43 Elz 
notwithſtanding the Statute of Mortmain, 
and notwithſtanding the Clauſe in the 
Will; and ſo it was decreed; and Lot 
Keeper ſaid, that this Caſe differed nt 
from Lloyd's Caſe in Hob. 136. 1 Lev. 28, 
6. Prat deviſes his Houſe in St. Sepucher 
Pariſh to St. John's College, he being Te. 
nant in Capite, and the Corporation mif. 
named, which was a void Deviſe to paſs the 
Lands, and ſo on former Proceedings cert. 
fied by the Opinion of the Judges. Lon 
Keeper notwithſtanding decreed it a good 
Appointment within the Statute 43 El. but 
then it was objected, if ſo, that then the 
Proceſs and Method appointed by the Ste 
tute ought to be held, (viz.) a Commiſſion, 
and Inquiſition, and Decree by Commiffo- 
ners, and ſo to come at laſt to a final De- 
cree by Lord Chancellor, or Lord Keeper; 
but not to ſue by original Bill, as in ths 
Caſe; but the Lord Keeper decreed the 
Charity, though before the Stature no ſuch 
- Decree could have been made. 1 Chan. Ci. 

267. a 2 
7. Tenant in Tail of the Manor of Mi: 
hill in Berks made a nuncupative Wil; 
which being after reduced into Writing, 
was proved as ſuch by three Witneſſes, and 
by this he deviſed, that his Executors ſhoull 
purchaſe a Parcel of Ground in Cricklade in 
Wilts for the Erecting of a Free- Scho 
there, and gave to the ſaid School 201. ff! 
Annum Rent, to be paid out of his ſaid Ma- 
nor of Midbill, and died: This Will _ 1 
| ea 
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Statute of Frauds, and alſo the Probate 
| therefore in the Spiritual Court, as a nuncu- 
pative Will; and in Purſuance of this Will 
the Executors bought the Ground in Crich- 
ade, and built the School, and the Commiſ- 
ſioners for Charitable Uſes decreed the Iſſue 
in Tail of the Manor of Midbill to pay the 
Arrears of the 20 J. a Year Rent to the 


Decree, and the Exception coming on be- 
fore Lord Chancellor Harcourt, it was in- 
ſited for the Decree, that though this was 


pointment by Stat. 43 Eliz. of Char. Uſes. 
As if Tenant in Tail had deviſed Lands 
without levying a Fine, or ſuffering a Re- 
covery ; or a Copyholder had deviſed to 


bis Will, ſuch Deviſes would be made ef- 
fectual. His Lordſhip allowed the Excep- 
tion and reverſed the Commiſſioners Decree; 
for that at Law, Land, or a real Eſtate, were 
not deviſable, and by Stat. 32 H. 8 it is as 
much required that a Will of Land ſhould 
be in Writing, as that by Statute of Frauds 
It is required that there ſhould be three 
Witneſſes ; and as in Johnſon's Caſe decreed 
by Lord Chancellor- Cowper, a Deviſe of 
Lands in Writing to a Charity, fince the 


Witneſſes, was held to be void, ſo a Deviſe 


alſo, eſpecially it being by Tenant in Tail, 
and of a Rent too, which cannot paſs bur 
by Deed; and it would be very dangerous 
© allow of Nuncupative Wills of Lands. 
M 2 dead 


Death of the Teſtator were both before the 


School; the Iſſue in Tail excepted to the 


void as a Will, yet it was good as an Ap- 


Charity, without Surrender to the Uſe of 


Statute of Frauds, but not atteſted by three 


of Land without Writing ſhould be void 
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the Statute of Frauds, Ec. an Appointment 


Jura Ecclefiaſtica, 


Sed quare, ſays the Reporter, and vide Jy 


fore the Statute of Frauds deviſed a Rent 
of ten Pounds per Annum out of Lands 90 
a Charitable Uſe, and willed that one High, 
the Scrivener, ſhould put it into Writing, 
which was accordingly done; and decreef 
that this Nuncupative Will was good; fy 
though a Rent cannot be created, withou 
Deed, yet by the Words of 43 Eliz. it may 
be appointed without Deed, and though the 
Nuncupative Will be void, as a Will, it i 
good as an Appointment, (thus far the Cuſt 
and it ſeems (continues the Reporter) tin 
the Statute 43 Eliz. which makes theſe Ap 
pointments to Charities good, being ſubſe 
quent to the Statute 32 H. 8. of Wills, f. 
perſedes and repeals that Statute ; but iti 
true, that the Statute of Frauds and Peri 
ries, being ſubſequent to the Statute 43 E 
does repeal that Statute ; and therefore find 
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of Lands to a Charity by a Will, not a. 
teſted by three Witneſſes, is void. 2 54 
Will. fo. 247. Fenner con. Harper. Prec. G 
389, 390, 391. S. C. and Gilb. 44, 45. 8 

8. If a Will be defective it ſhall not or 
rate as an Appointment to ſupport a Ci 
rity. Prec. Chan. 3 90. 

9. A Will wanting Witneſſes will note 
perate as an Appointment to a Charity h 
the Statute 43 Eliz. Prec. Chan. fo. 270 
389. See and note 3 Rep. Ch. 150, Ge. 
10. Parol Deviſe to a Charity out of Lars 
being defective as a Will, cannot be ſupport 
as an Appointment ; becauſe being defect 


as a Will, which was the Manner of Cont 
; 
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ance he intended to paſs it by, it can have 
no Effect as an Appointment, which he did 
not intend ; and of this Opinion my Lord 
Chancellor ſeemed to be, and decreed accord- 
ingly in the principal Caſe. Prec. Chan. 391. 
11. Lands deviſed to Charities, and the 
Will not publiſhed in the Preſence of three 
Witneſſes, as the Statute of Frauds requires, 
not good either as a Will or an Appoint- 
ment; but was good for ſo much as was 
Copyhold, they paſſing by the Surrender, 
and not by the Will. And tho? there were 
three Witneſſes to a ſubſequent Codicil, that 
cannot help the Will. 2 Vern. 597, 598. It was in- 
Ca. 536. Attorn. Gen. con. Barnes & ux. See _ in the 
and note 3 Mod. 262. Hob. 136. Mo. 888. ove Cale, 


| that the Sta- 
tute of Frauds and Perjuries makes. Wills of Lands abſolutely void, if 
not three ſubſcribing Witneſſes thereto, and the Statute is to be ſtrictly 
taken to prevent Frauds in the Time when People are eaſieſt to be impoſed 
on, Vide Gilb. Rep. 5. where Lord Chancellor ſeemed of this Opinion. 


4. N Pere have been long dormant. 


Money long fince given to a Charitable 
Ute decreed with Intereſt. Fot. Rep. 91. 
Vide antea General. 95 


5. Defes ſupplied. for. 


I. Where it would be void in any other Caſe as 
being againſt the Rules of Law. 


1. If a Feoffment be made to Dean and 
Chapter, on Condition to perform a Charita- 
ble Uſe, it is good, tho* they cannot be ſeiſed 
to another's Man's Uſe. A Bankrupt, an Ac- 
countant, a Recuſant, may be Feoffees, or 
Donees to Charitable Uſes. Du. Char. Ces 138, 
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2. A Leaſe for Years is made, rendring 
Rent to a common Midwife for poor Wo. 
men, good, though a Reſervation of Ren 
cannot, at Common Law, be to a Stranger 
Da. Ch. Uſes 140. | 

3. If there be two Jointenants, and one 
releaſe to the other to a Charitable Uſe 
good; aliter, if one grant to the other for 
ſach Uſe; for Jointenants cannot grant one 
to another. DA. Char. Uſes 140. 

4. A Man makes a Feoffment with Power 
of Revocation, and then ſells the Lands to 
a Charitable Uſe, good, and he cannot te. 


voke. Du. Char. Uſes 140. 


5. A Man deviſes a Term of Years to 
Woman during her Life, the Remainder to 
another to a Charitable Uſe, tho' the 
Remainder limited be void, yet the Execu- 
tors of the Woman, who ſhall have the 
Reſidue of the Term, ſhall be charged 
with the Uſe. D. Char. Uſes 140. 

6. A Man deviſed by his Will Monies to 
a Charitable Uſe to be beſtowed for poor 
People, and the Reſidue of his Goods to 
be imployed to ſuch Uſes as his Feoffees 
ſhall think meet, Deviſe is good, tho' to4 
Corporation. Tot. 95. 


2. Where the Poor, either are not à Corfoids 
tion, or not one capable. 


1. A Deviſe to the poor People maintain- 
ed in the Hoſpital in the Pariſh of St. Lau- 
rence in Reading for ever. Exception 3 
taken, that the Poor were not capable b 
that Name, for no Corporation; yet be- 
cauſe the Plaintiffs (the Mayor and But. 


geſſes) 
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efſes) were capable to take Lands in Mort. 


main, and did govern the Hoſpital, It was 
decreed the Defendant ſhould aſſure the 


Lands to the Mayor and Burgeſſes for the 


Maintenance of the ſaid Hoſpital. Tot. 93. 


2. Ridley ſeiſed of Copyhold Lands in 


| Barking in Com Eſſex deviſed, that the 


Parſon and Church-wardens in Thames- 


Street London, and four honeſt Men of that 
Pariſh, ſhould ſell the Land, and imploy 


the Money for the Poor and Charitable U- 


ſes in that Pariſh ; and it was objected, 
that the Deviſe was void ; becauſe the Par- 
{on and Church-wardens were not a Cor- 
poration to take Land out of London, nor 
to ſell it for ſuch Uſes; but it was decreed, 
that the Deviſe was good, and that they 
had a good. Authority to fell the ſame, 
Toth. 93. 7 


3. Where given by Tenant in Capite. 


1. An Annuity deviſed out of Lands 
holden iz Capite to Charitable Uſes [judged 
good. Du. Char. Uſes 94. 

2, This Caſe, by the King's Command, 
was referred to the Juſtices of the King's 
Bench, and was thus: Aſcough ſeiſed in 
Fee of the Manor of D. holden by Knight- 
Service in Capite, deviſeth the ſaid Manor 
to be fold by his Executors; Part of the 


Money to be paid to his Wife, and Part in 


levera] other Legacies, and the Reſidue 
thereof he gave to Charitable Uſes, (viz.) 
for the marrying of poor Maidens and Re- 
lief of Priſoners, Cc. The firſt Queſtion 
was, whether this was a good Deviſe to 

- Mg bind 
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bind the King and to bar him of his primer 
Seiſins by the ;Stat. 43 Eliz. of Charitable 
Uſes; and all the Juſtices held clearly that 
this ſhould not bar the King for his Intereſt 
of Wardſhip, Livery, or primer Seifin; 
becauſe general Words where the King is nat 
named thall never bind or bar him. The 
ſecond Queſtion was, whether ſuch a Deviſe 
by the {aid Statute be good againſt him for 
the whole, and ſhall bar the Heir to claim 1 
third Part; and they alſo reſolved, admit. 
ting it to be a Conveyance within the Sta- 
tute, yet it is void againſt the Heir for the 
third Part; for by the 32 & 34 U. 8. he 
hath no Power to diſpoſe but of two Parts; 
ſo for the third Part it is clearly void. The 
third Queſtion was whether this were a Con- 
veyance within Hat. 43 Eliz. becauſe here 
is not any Diſpoſition of the Lands to Chi 
ritable Uſes, but an Appointment, that the 
Land ſhall be ſold and the Money divided, 
Part to his Wife (who is clearly out of the 


\ Statute) another Part to ſatisfy divers Legi- 


cies, and the Reſidue, which, in truth, was 
the greateſt Part, to the ſaid Charitable 
Uſes; but as to this, they all reſolved not. 
Cro. Car. 525, 526. See and note 3 Re). 


Ch. 68, 69. 2 Vernon 454. 


4. Where given by Tenant in Tail. 


3 enant in Tail ſettles Lands for a Cha- 


rity, and Anno 1652 a Decree was by tit 
Commiſſioners of Charitable Uſes for app!j- 
ing theſe Lands to the Charity, then the 
Eſtate-Tail is ſpent, and Tay, the now Plait- 


tiff, being Remainder-Man in Fee and 2 af 
| fant) 
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e ought not to be bound by ir, not coming 

1 under Tenant in Tail. This came on be- 

dre the Lords Commiſſioners, who were all 
ff Opinion, that all Appointments of Te- 

ant in Tail to a Charity, are by the Sta- 

ute good and binding againſt the Remain- 

der-Man, as well as againft the Iſſue in 

Tail, and therefore confirmed the Decree 
with Coſts. Prec. Ch. 16, 271. Gilb. 44. 

2. The Queſtion was, whether a Deviſe 
by Tenant in Tail, who levied no Fine, nor 
ſulfered any Recovery, be a good Appoint- 
ment, within the Statute of Charitable Uſes, 
againſt the Defendants who claimed under 
the Intail; the Commiſſioners below had de- 
creed for the Charity, and now on Excep- 
tions it was confirmed by Lord Keeper, who 
ſaid, he was of Opinion, that the Intent of 
the Act of the Queen for Charitable Uſes, 
vas to make the Diſpoſition of the Party as 
free and eaſy as his Mind, and not to oblige 
him to the Obſervance of any Form or Ce- 
remony either of Leaſe or Releaſe, or Com- 
mon Recovery, or Fine, &c. and cited the 
Cale of Colliſon in Hob. where before the 
Statute of Wills, a Will of Land made 15 
11.8. deviſing the ſame for Repair of High- 
ways adjudged good within the Statute of 
the ſaid Queen; tho' made long after; Mo. 
553, the ſame Caſe, but there called 
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Deviſe to Jeſus College being in Mortmain 
and void at Law, yet allowed good within 
the Statute of the Queen. Damus's Caſe, 
3. 822. A Feme Covert, Adminiſtratrix, 


Caſe, 


ant, put in Exceptions to the Decree, that 


| Rolle's Cafe, Griffith Lloyd's Caſe in Hob. A 


veviſes to Charity, and held good. Rzvet's 
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pington, and the Town of Chaid and Opie ui 


Statute was a reſtoring of the Common Lay. 


Jura Eccleſiaſtica: | 
Cafe, Mo. 890. Deviſe of a Copyholi 


without a Surrender to the Uſe of the Wi 
held good, and ſo in Reppington and Reg 


Higgins againſt the Town of Southampton, per 


the Will of one Mill, 26 June 1671. AD Mic 


viſe out of a Manor held in Capite dect tur 


good, being to a Charity, tho? otherwiſe th Micre 


Will void, as to a third Part. id pe. 
Windbam, who aſſiſted in that Caſe, my i 
ing, that the Statute of the Queen be. 
an enabling Statute, giving Power in an With: 
Manner to diſpoſe to Charitable Uſes. HH co 
the Caſe of Sir John Platt and St. July! 
College, 27 Car. 2. a Miſnomer ſupplied. 1, 
Rep. 267. Prec. Ch. 16, 271. 

3. The Reaſon why a Deviſe by Tenn 
in Tail to a Charitable Uſe ſhall be gol 
againſt the Iſſue in Tail is; becauſe the Te 
ſtator had it in his Power by Fine to has 
barred the Iflue; and tho' he did not live v 
perform the Ceremony, yet as a Will being 
perfect and compleat by the Aid 43 Elis i 
might work as an Appointment ; for that at 
Common Law there were no Fines, nor Re- 
coveries, nor Eſtates-Tail ; and therefore that 


So of a Deed of Birgain and Sale, tho' nit 
inrolled, by Statute 2) II 8, Prec. Ch. 391 


5. Where given by Copybolder. 
A Copyhold Inheritance not ſurrendered 


to the Uſe of the Will to a Charity, ſupplied 
3 Ch. Rep. 220. Mo. 890. 2 Lern. 454 


6. II eit 
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6. Where given by Feme Covert. 


The Feme having Power to diſpoſe of her 
Perſonal Eſtate, which only comprehended 


euch Perſonal Eſtate as ſhe had before Cover- 
«od ture, having (after being married) in a ſe- 
te cret Manner gotten into Poſſeſſion of a large 


perſonal Eſtate by her Father's Death, which 
ſhe concealed from her Husband, diſpoſes of 
her Perſonal Eſtate to Charity ; yet decreed 
that what was ſo concealed ſhould not be diſ- 
covered and taken from the Charity and 
given to the Husband, ſo as to diſappoint 
the Charity. See Caſe, Pilkiugton and Cuth- 
bertſon in Houſe of Lords. 11 March 1711. 


J. Whether may lay the whole Burden on any 
one or more, or muſt ſeek ſeveral Remedies 
in Proportion. 


7. A Decree upon the Statute of Chari- 
table Uſes being made for the Town of 
Raiſen, and the Defendant pofſſcſſing ſome 
Part of the Land liable to the Money de- 
creed, inſiſted on paying but his Proportion, 
there being ſeveral others who had Lands 
chargeable with the ſame Uſe, as well as the 
Defendant; the Court declared, that a De- 
cree being made for the Town, they may 
lay the Whole on any one liable, and he to 
pay the Whole; but he may compel the 
others to contribute. 1 Ch. Rep. 91, 92. 

2. Where Money to Charity is iſſuing out 
of Lands in Poſſeſſion of ſeveral, they may 
levy all upon one, or otherwiſe at their 
Pleaſure; but the reſt ſhall contribute, 2 

| | the 
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the Application of the other Parties. 1 
Ch. 91, 92. 3 Vol. 22 Eg. Abr. 98, 99. gil 
Attorney Gen. and Shelley. Vide Salk. Cha. 
rity, or Charitable Uſes. ; 


8. To take Improvements. 
1. Davis erected an Almshouſe in Henig 


ton Haſtings for Eight poor Men, and being 
ſeiſed of Lands in T. M. and B. then let a 


10 J. a Year, deviſed his Rents for the Mag. 


tenance of the ſaid poor in the ſaid Alm. 
houſe, and dies, and his Heirs pays the 100 
yearly at the Almshouſe, and at the End a 
the Term demiſes again at 40 J. a Year; the 
Commiſſioners decree the whole Lands and 
Profits to the Charity, and the Arrears 


the improved Rent, taken by the Heir fron 


the Expiration of the old Leaſe, till the De 
cree, and that the new Leaſe ſhould be voi 
and yielded up; and upon Appeal in Ch 
cery brought by the Heir, and Exception 
taken to the Decree, the Lord Keeper refer 
red the Caſe to the Judges, principal), 
whether if one deviſes the Rent of his Land 
to a Charitable Uſe, if by. this Deviſe ige 
Land paſſed; and they certified their Op- 
nion, that by Deviſe of the Rents of tht 
Lands to a Charitable Uſe the Land it fc 
paſſed, Cc. and the Commiſſioners Dectt 
was affirmed. Herne of Char. Uſes. ' 
1 There was a Diſpoſition in 1579 (hid 
was before the Stat. 43 Eliz. for Charitai 
Uſes) to a Charity, Part of the Lands wet 


of a defective Title, and the whole Dilps 


ſition void, being before the Statute 42 : 
ger 


Jura Sttleſiaſtica. 
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ereſted and Truſtee for ſettling the Uſe de- 
zoned, ſo much as was proportionable in Va- 
lic to what the Donor had to give; and this 
was all done before the Statute, and long 
eaſes made of the Ground to ſeveral Te- 
nants at ſmall Rents to build, who had 
thereby improved the Ground that was but 
201. a Year to 150/. a Year. The Com- 
miſſioners by Decree avoided the Tenants 
W Leaſes, they not being, in Strictneſs of Law, 
good. On Exceptions to this Decree, the 
Court declared, tho' the Charity was prece- 
dent to the Statute, yer the Statute ſubſe- 
quent had a Retroſpect, and would make it 
a good Appointment that was not ſo before, 
but void. And it was declared, that ſo as 


not to be Gainers in the Caſe of Charity, 
and ſo ordered, that during the Terrete- 
nants Leaſes there ſhould be an Augmenta- 
tion of 50 J. per Annum allowed by them in 
Proportion to the poor. 1 Ch. Caſe 195. 

3. The Reverſion in Fee of divers Lands, 
on which yoJ. per Annum Rent was re- 
ſerved, was given to the Corporation of Co- 
dentry, and the whole 70 J. reſerved Rent 
was appointed to particular Charities; after 
the Leaſes expired, the Rents were conſi- 
derably increaſed, the Overplus to be ap- 
plied to the Augmentation of the Charities, 
and not to be for the Benefit of the Corpo- 
ration. See the Caſe of the Mayor of Co- 
ventry and the Aitoru. Gen. 8 May 1720 
before the Houſe of Lords. Vide 2 Vern. 
397. and 2 Ch, Caſes 53. 


9. Arrears 


\oreement was had between the Parties in- 


the Terretenants be no Loſers, they ought 


173 


with the growing Charity, and pay over the 
reſt of the Money, for the Benefit of the 


Poſſeſſion, and they (the Father and Son) 


Jura Ecclefiaſtica; 
r CA 


9. Arrears to go in Aug mentation of,... 


Paſ. 10 Geo. 2. in Cauc. Clerk and oth 
againſt Brabant and others. | 

This Bill was brought for the Poſſeſſion q 
Lands ſubject to a Charity decreed to th 
Plaintiff; the Fact appeared to be thus. The 
Charity conſiſted of three Lectureſhips (er 
Hempſted, Barkhempſted, and St. Albans, au 
there had been reported from 1660 to 16 
an Arrear amounting to 540 J. which was d. 
rected to carry Intereſt at 61. per Cent. and 
to be laid out in Augmentation of the Cha. 
rity, and there being a former Arrear due to 
the Lecturers Anno 6 Will. 3. a Decree wa 
pronounced for putting them into Poſſeſſon 
of the Premiſſes in Order that they might 
receive what was ſo due to them, together 


Augmentation, under this Decree as well a 
under a Letter of Attorney from one of the 
Lecturers. Dr. Brabant, who had the other 
two Lectureſhips, took Poſſeſſion of the Pre- 
miſſes, and kept the ſame to the Time of his 
Death; after which his Son continued ſuch 


received all the Arrears, fave 237. 17s. 64 
and whether, on Payment of this Sum, tht 
Plaintiffs, who were Purchaſers, ſhould not 
be let into Poſſeſſion, was the Queſtion, for 
which my Lord Chancellor decreed. 


10. Wir 


Jura Eccleſiaſtica, 
10. Whether i contribute. 


1. A Man by Will gave ſeveral Legacies, 
nd particularly 407. to Charity; the Spiritual 


n Average or Proportion with the other 
Lepacies ; Plaintiff brought the Bill ſetting 
Worth the Matter, that there was a Deficiency 
of Aﬀets, and moved for an Injunction, but 
Motion refuſed; for that the Civil Law, 
was the Law by which Legatory Matters 
ere to be determined, and the Spiritual 
Court had undoubtedly the Juriſdiction 
thereof; and if by their Law a Preference 
was given to Charities, he could not alter 
hat in that Point, neither would direct Se- 
urity to be given for Refunding, in Caſe of 
deficiency of Aﬀets. 1 Vern. 230, 231. 
aſe 226. Fielding and Bond. 

2. By the Civil Law, if a Man deviſes out 
ff his Perſonal Eſtate to a Charity, and 
gives alſo a Legacy thereout to others, and 
the Perſonal Eſtate fall ſhort to pay all, the 
Charity ſhould be preferred ; but here that 
Rule will not hold; but the Charity muſt 


ch abate in Proportion. Prec. Ch. 390. 

n) 3. It was reſolved in the Cauſe . and 
gers, that the Charity, tho preferred by 
be be Civil Law, yet ought to abate in Pro- 
t Portion; for they were but Legacies. 1 P. 


Will. 422, 423. 

4 One Penning of Saffron Malden in Eſſex 

and others ſubſcribed to the Charity School 

there of twelve Boys and twelve Girls, which 

vubſcription was only during the Pleaſure of 

the Benefactors. Penning took Delight in 
2 875 ſeeing 


ourt would pay the Charity firſt, and not 
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| ſeeing theſe Charity Children, and declan 

he would leave them ſomething at his Dea 

There was alſo a Free-School in the fam 

Town, and Penning by his Will gave $ol 

to the Charity School, and ſeveral Mong 

Legacies, and died. The Executors inſiſt 

on Want of Aſſets. Lord Chancellor; thi 

the Free-School be a Charity School, jy 

the Charity School for Boys and Girls wen 

more commonly. by that Name, and as th 

Teſtator was fond of the latter, and had d 

clared he would leave them ſomething; 

therefore that, and not the Free- Schoch. 

intitled ; ſo let the Legacy be brought im 

Court with Intereſt from the End of th 

Year after the 'Teſtator's Death, and in Cat 

of Deficiency of Aſſets, let all the Pecunizn 

Legacies, as well that to the Charity, 8 

the reſt abate in Proportion; for tho' tif 

Romans preferred a pious or Charitable L 

gacy to others; yet our Law does not, tit 

being all but Legacies, and equally intend 

by the Teſtator to be paid, it would be ha 

that one of them by being preferred ſhoul 

fruſtrate all the reſt; beſides the other [5 

gacies being given to ſeveral of the Tell 

tor's poor Relations, they are Charities ab 

And becauſe it is objected, that on the fab 

ing of the Charity School, the Charity ou 

to revert to the Founder; therefore in ajjMſte 

Caſe, I give Liberty to the Parties to apf 

again to the Court. 1 P. Will. 674, 675 

1 J. Charity Legacies, being but Legac® 

| muſt on a Deficiency abate in Proporti 

al 2 P. Mill. 25. But Charities of three Fou" 

A each Pariſh, to the poor of three ſeveral . 


riſhes, the Court looked upon as Part of n 
2 | Funeld 


Jura Ecclefiaftics; 
Fynerals, and as Doles thereout, and there- 
fore held that no Abatement ought to be 
made out of them. 2 P. Will. 23. 


11, Out of what to be paid and ſecured, where 
nm particular Eſtate or Fund appointed for 
that Purpoſe. 


1. A. deviſeth Twenty Pounds per Annum 
to a preaching Miniſter, and dies, leaving 
Lands and Aſſets; Defendant. refuſeth to 
pay; but charged out of the Aſſets to buy 
Lands to perpetuate it. Tot. 96. 

2. A Deviſe of Twenty Pounds a Year to 
a preaching Miniſter, and the Deviſor makes 
his Wife Executrix, and dies, leaving Lands 
and Aﬀets in Goods. The Executrix re- 
fuſeth to buy Lands, or a Rent of that Va- 
ue; the Lord Keeper and two Judges de- 
cree the Executrix to buy Lands to that Va- 
lue, and to aſſure it for the Charitable Uſe. 
lerne of Charit. Uſes 102. 


12. Truſtees to execute the Truſt, or transfer. 


1. If Lands or Goods are given to one by 
Will, or a Remainder limited to one by 
Deed, to perform @ Charitable Uſe, if the 
Deviſee will refuſe the Legacy, or the Gran- 
tee wave his Remainder, and that by Fraud 
or Covin (or that they do not care for the 
Charge or Trouble of the Ti ruſt, or otherwiſe, as 
I conceive it) they are compellable ro take 
the Land and to perform the Uſe. Du. Ch. 
Uſes, 139 — or to aſſign to others who will. 

2. In Caſe of Misbehaviour, or Miſap- 
Plcation by Truſtces of a Charity, Chancery 
Vor. II. —— will 
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will oblige them to aſſign. "Dow 5 N 


ventry and Attorney Gen. in the Houſe 9 
Lords, 8 May 1720. | 


13. Exempt from all Ordinary Turiſdifin; 
and here of the Viſitatorial Power. 


I. Viſitation. 
1. Who may, and who may not. 
1. The Ordinary may wot. | 


1. A Prohibition lies where the Viſitats 
rial Right is invaded. Gilb. 181. Sw, 
Parl. Ca. 51. 4 Mod. 112. Killing fett 
Caſes 413. 13 

2. Viſitation is a Sacred 'Truſt in tht 
Crown to ſuperintend thoſe Orders an 
Rules as have been given by the King, « 
any of his Royal Predeceſſors, touching thei 
Charities, as appears by the Regiſter 40, 41 
And if this Right be invaded, a Prohibi 
tion lies; and this is the Privilege of ever) 
common Founder, upon the general Rut 
of Reaſon, Cujus eſt dare ejus eſt diſpuntn, 


and this is mentioned in the Caſe of Ph 


lips and Bury, Show. Parl. Ca. 51. 4 M6 
112. and Sti/lingfleet's Caſe 413. and ther 
fore the Viſitatorial Power is that Juri. 
diction there is no Appeal to the L 
from. Gilb. 182. The principal Caſe 1 
concerning the Viſitation of Birmimgbus 
School, which was founded by King Ei. 
ward the Sixth, and twenty Governob 
were appointed for the Government of thi 


Charity, and they were to do ſuch and Fre 
) 
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Acts, by the Advice and Conſent of the Bi- 


ſhop of the Dioceſe. It was indeed con- 


tended, but without Foundation, that the 
Governors had the Viſitatorial Power, but 
ruled, that it was in the Crown, as Foun- 
der, and Conſervator of their one Charity; 
and this was ſaid to be the Caſe of every 
Charity by private Perſons, by the Rule, 
Cujus eſt dare, G. but it was never pre- 


tended the Biſhop had any Viſitatorial 
Power. The Precedents were ſaid to be 


the ſame with the principal Caſe in Win- 


lourne School, Baſingſtoke School, Plymouth 


School and Bethlem Hoſpital, Sc. Gilb. 178 
to 183. | 1 


z. Un Viſitor, that is, when the King, or 


any of his Progenitors, is Founder of the 
Houſe, there the Ordinary regularly ſhall 
not viſit them; but the Chancellor of Eng- 
land is appointed by the Law to be Viſitor 
of them, or where a ſpecial Viſitor is ap- 
pointed upon the Foundation, the Complaint 
muſt be made to that Viſitor. Co. Lit. 96, 

4. Whether an Hoſpital or College, Sc. 
to Charities there muſt be a Viſitor, either 
the Founder and his Heirs, or one appointed 
by them. Skin. 484. 

5. Colleges are Lay Corporations, and 
vere ſo holden in Appleford's Caſe, and not 
vithin the Juriſdiction of the Eccleſiaſtical 
Courts; their Members have no Admiſſion 
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or Inſtitution from the Ordinary, and their 6 Col. 
Viſitors, quatenus Viſitors, are Lay Offi ers, leges in the 
and have their Authority derived to them Univerſities 
the Common Law, and not by any EP : Ms 
Commiſſion, or Conſtitutions Eccleſiaſtical. : 


Kin. 4945 495. | | 
N 2 6. Mich. 
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6. Mich. 3 & 4 Eliz. Coveney Preſident ii 
novel Coll en Oxon deprive per le Eveſue & 
Winton, Viſitor del dit Coll' & exempt de to 
7 uriſdiftion Ordinary, fuit Appeal al Roy u 


ſon Chancery, & Comiſſion illong; grant « 


A. Brown & Weſton, Fuſtices que ſur Cine 
rence ove auter Fuſtices & Civilians reſin 
que le Appeal ne giſt, ne aſcun auter remeli 
pur le Appellant, pur ceo ceſte Caſe fuit hm 
del dit Stad de 24 & 25 H. 8. car ceſt Donn. 
vation eſt mere temporal, & come pur le Ii 
prov. Ex quo ſequitur que un Aſſize gift, &. 


4 Inſt. 


5. A common Perſon is Founder of an 
Hoſpital which is Donative by Letters Pu. 
tent, and is Temporal; if the Ordinary 
will viſit, the Patron ſhall have a Prohibi- 
tion, or if the Ordinary will cite any of the 
poor Men, or remove them, c. the Foun 
der, or his Heir, ſhall have a Prohibition, 
Fitz. N. B. 42. B. 5 

8. Hoſpitals not viſitable per le Ordina) 
Pam; 473. 5 

9. The Biſhop of Miucheſter, Viſitor d 
the School of Wiucheſter of the Foundation 
of Wickham, late Biſhop of Wincbeſter, tit 
Archbiſhop of Canterbury and others I 
Colleagues, anno 5 Car. cited the Uſher d 
the ſaid School by Force of their Commik 
ſton to appear before them, and they pte 
ceeded there againſt him, for which tit 
incurred the Danger of a Premunire, and 0 
did the Archbiſhop of Canterbury and b 
Colleagues, by Force of an High Commil 
ſion to them directed, cite one Hun!) 
Franke A. M. and School-maſter of Keil 


noc, of the Foundation of Sir William tt. 
| |  Bdlhy 
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not, in temgore H. 6. to appear before the 
High Commiſſioners at Lambeth, which 
Citation was ſubſcribed by Sir 7obhn Bennet, 
LL. D. Dr. James and Dr. Hickman, three 
of the High Commiſſioners, and Sir Chrifto- 
pber Perking procured the ſaid Citation to 


be made; and when Pranke appeared, the 


Archbiſhop being aſſociated with Sir Chriſto- 
pher Perkins and Dr. Abbot, Dean of W/in- 
cheſter, made an Order concerning the ſaid 
School, (to wit) that the ſaid Franke ſhould 
continue in the ſaid School until the Annun- 
ciation, and that he ſhould have 207. paid 
him by Sir Ralph Boſvile, Knight. 13 Co. 11. 


2. The Crown. 


1. The Crown, or the Lord High Chancellor, 
as Viſitor for the Crown. 


1. Where the Preſentation belongs to the 


Crown, the Lord Chancellor is to preſenr, 


and he is alſo to viſit for the Crown, as he 


is to adviſe the King, according to Equity 
and good Conſcience. Elſm. Obſ. 26. His 
Lordſhip is called the Mouth, the Ear, and 


the very Heart of the King. Elſin. Obſ. 21. 


He is called Pater Patriæ, the King is only 
his Superior. EI/. Obſ. 3, 45, 6. 

2. The King may have a Prohibition 
to the Ordinary, that he viſit not the Hoſpi- 


tals of Royal Foundation; becauſe the 


Chancellor of Eng/and ought to viſit them, 
and no Body elfe; and ſo it is of the 
King's or his Progenitors Free Chapels, 
no Ordinary ſhall viſit them, but the Lord 
High Chancellor. F N. B. 42. A. 

N. 3. Where 


\ 
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and this Right differs from that of a Vil 
tor by Appointment, in which Caſe tis 


3. Where the King is Founder, his Ma. 
jeſty and his Succeſſors are Vifitors ; bu 
where a private Perſon is Founder, ther 
ſuch private Perſon and his Heirs are, by 
Implication, of Law, Viſitors. Peer Jil 
326. 


3. The Founder. 
1. General. 


1. There are many Peculiars in the Hand 
of the Laity, where neither the Archhi. 
ſhop, or Biſhop, have any Thing to , 
or Power to viſit. 3 Lev. 212. 

2. Founders, as they are Benefactors to 
the Publick, have the Power of forming and 
diſpoſing of their Charities, and may faſhin 
them as ſuits beſt with their Deſigns, 6 
they give them legal Shape. Skin. 502. 

3. It is to be preſum-d that a Found, 
who has given largely to Charity, will ket 
the ſame to Rule and Order. ib. 181. 

4. Where a private Perſon is Founder, 
ſuch private Perſon and his Heirs are, bj 
Implication of Law, Viſitors. 1 Peer Ii. 
326. | | | 

5. Trin. 2 Geo. 2. Dr. Bentley and The B. 
ſhop of Ely. Where the Founder has dt 
given Rules to the College of his own Four 
dation, his Heir has that Right devolviny 
upon him, on the Death of his Anceſtor; 


Law is the ſame whether the College i 
of Royal or private Foundation. 


6. Hi 
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6. Holt C. J. It is not at the Pleaſure 


| of the Founder, whether there ſhall be a 


Viſitor or not; for if he is ſilent during his 


own Time, and make no Appointment of a 


Viſitor, the Right will deſcend to his Heir; 


and ſo it appears in the Caſe in 7 65. 
| and Cro. Fac. 40. where it is admitted on all 


Hands, that the Founder is Viſitor, and fo 
is 8 E. 3. jo. and 8 Af. 29. ſo that Pa- 
tronage and Viſitation are neceſſary Con- 
ſequents upon one another; for this Viſita- 
torial Power was not introduced by an 
Canons or Conſtitutions Eccleſiaſtical; it is 
an Appointment of Law, it ariſeth from 
the Property which the Founder had in 
the Lands; and as he is Author of the 
Charity, the Law gives him and his Heirs 
a Viſitatorial Power, that is, an Authority 
to inſpect their Actions and regulate their 
Behaviour, as he pleaſeth; for it is not fit 
that Members that are endowed, and have 
the Charity beſtowed upon them, ſnould be 
left to themſelves, but purſue the Intent 
and Deſign of him who beſtowed it upon 
them, And as the Founder and his Heirs 
are Patrons, they are not to be guided by 
the common known Laws and Rules of the 
Kingdom, but by the particular Laws and 
Conſtitutions aſſigned them by the Founder 
or Patron. Skin. 483, 484. 

7. Where a common Perſon is Founder 
of an Hoſpital, which is Donative by his 
Letters Patent, Cc. if the Ordinary will 
vt, the Patron ſhall have a Prohibition 
gainſt him, or if the Ordinary will cite 
any of the poor Men to appear before him 
for an Hoſpital Cauſe, or to remove him, 

N 4 the 
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WT, the Founder, or his Heirs, ſhall have a Pro. 
hibition. F N B. 42. B. And quere, j 
the Patron may not, as I Conceive be may 
proſecute the Ordinary on the Statute of Proj. 


ſors, as I conceive appears from many Aub. 
rities. 


OO .:-. Ws His Authority. 


I. Citation, Monition, Viſitation, and 
adminiſtring the Oath, are Acts not to be 
done as a private Perſon, but only as Vi. 
fitor. Skin. 474. 
2. Viſitor may adjourn the Viſitation 
Skin. 474. 
3. Where there is a Viſitor, the Court in- 
tends that the Viſitor will do Right. Skin 454 
4. Lord Keeper: Where once a Viſit 
hath given Judgment, no Court can meddl: 
in it. Kin. 646, 64). in Cauc“. 
5. Holt Lord C. J. I take it to be clear, 
that where any one is Viſitor of a College, 
he has full and ample Power to deprive 
and amove any Member of the College, 
guatenus Viſitor. Skin. 479. 
6. Holt Lord C. J. The Queſtion is not, 
what was reaſonable or fit for the Founder 
to do, but what he has done ; it is not in out 
Power to control for our imagined Unre 
ſonableneſs; for he had ſuch an Authorit) 
and Intereſt himſelf in what was of b 
own Creation, as that he might inveſt the 
Perſon he appoints Viſitor with any Poner 
he pleaſed to give him; and it is to be ſup- 
poſed that what he hath done, he had Re- 
{on for doing, though if he had not, it 
not material, his Will is his Reaſon in - 
| pole 
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ing and ordering his own; and it is not 
in our Power td take away this Authority 
from him, becauſe we think it unreaſonable. 
Who knows what Reaſon a Man may have? 
| Every Man is Maſter of his own Charity to 
zppoint and qualify it as he pleaſes. Skin. 


81. 

; J. Holt Lord Ch. J. In our old Books, 
deprived by Patron, and deprived by Viſi- 
tor, are all one; for it is a Benefit which 
naturally ſprings out of the Foundation, and 
it is in bis, the Founder's, or Patron's, Power 
to transfer it, if he ſo pleaſe, to another ; 
and when he hath ſo done, the other will 
have the ſame Right and Authority as the 
Founder himſelf had. Skin. 484. 

8. Holt Lord C. J. The Sufficiency of the 
Sentence of a Viſitor (and in the principal 
Caſe, it was a Viſitor by Appointment only) 
1s never to be called in Queſtion, nor any 
Inquiry to be made here (12 B. R.) into 
the Reaſons or Cauſes of the Deprivations, 
if the Sentences be given by him who is 
tie proper Viſitor created ſo by the Foun- 
der or by the Law, you ſhall never inquire 
into the Validity or Ground of the Sentence; 


ſon of a Viſitor, how he comes to be ſup- 


2g by Authority in that Office. Sk. 
15 a 452. 


11 9. A Viſitor (by Appointment) is to judge 


and this will appear if we conſider the Rea- 


* 
; 4 


he according to the Statutes and Rules of the 


a College, Sc. he may expel, and, as it is in 
pr v Aſſ. 29, 30. he may deprive. The only 
. Queſtion there was, who was Viſitor; for 
1 It was agreed on all Hands, that, quatenus 
2 


Viſitor, he might deprive. If he be a Viſi- 
tor, 


. - 
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Note the Dir. tor, as Ordinary, there lieth an Appeal 
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from his Deprivation ; but if, as Patron, 
there is none: That Deprivation, whether 
by Right, or by Wrong, was to ſtand good 
Skin. 484, 485. 

10. Holt C. J. Where there is a Viſitor, 
and he hath Power to proceed to a Depri. 


vation, you (the King's Bench) ſhall not en. 


amine his Proceedings more than thoſe cf 


any Judge; and his Lordſhip ſaid, he re. 


membered, that my Lord Hale mentioned 
and took it for clear Law, that it was a 


binding as a Judgment in an Aſſiſe to bind 


the Plaintiff; he is made Judge, and hi 
Perſon particularly deſigned by the Foun- 
der; but he hath his Authority from the 
Law, and he is to judge by the Statute, &. 
The Founder hath truſted this particulir 
Matter to his Diſcretion, and why ſhoull 
we ſuſpect him that he will not do right, 
Sc. Skin. 489, 492, 493. 

11. Viſitors are not tied up to any pat- 
ticular Forms, are not to be prohibited for 
Irregularity or Informalities in their Pro- 
ceedings, or Acts, but only for want of 
Juriſdiction. See Biſhop of Ely and D. 
Bentley's Caſe in the Houſe of Lords, 6 My 
1732. See 1 Mod. 12, 84. 3 Lev. 211. G00, 
181, 178, 182. Skin. 474, 498, 646. 3 A 
295. 4 Mod. 106, 112, 236, 238, 240, 241. 
5 Mod. 404, 452. 1 Show. 74. 

12. A Viſitor in his Citation, Oe. need 
not call himſelf ſo, as the Parties to be v. 
fited are preſumed to know their Viſitor. 
See the Biſhop of Ely and Dr. Bentley's Cale 
before the Houſe of Lords, 6 May 173% 
Vas tout le Cafe, excellent Matter. 
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13. He who may viſit, may deprive, as 
well as cenſure ; theſe being but ſeveral De- 
grees of Puniſhment ; for allowing his Power 
. David's Caſe in Salk. | | 

14. Allowing one Power to viſit, all is ad- 
mitted; for he who may viſit, may deprive, 
as well as cenſure; theſe being but ſeveral 
Degrees of Puniſhment. By the 26 H. 8. and 
1 Eliz. c. 1. the only Power given to the 


; WJ Eccleſiaſtical Commiſſioners was to viſit, 
; WY vithout one Word of Deprivarion, yet they 
F were always allowed a Power to deprive. 


Watſon, Biſhop of St. David's Caſe in Salk. 


4 Viſitor by Deſignation, or Appointment. 
1. General, 


1. Though this Viſitatorial Power reſults 
to the Founder and his Heirs, yet the Foun- 
der may veſt or ſubſtitute ſuch Viſitatorial 
Right in any other Perſon or his Heirs. 
Peer Will. 326. 

2. The Founder hath his Authority not 
by the Canons Eccleſiaſtical, but by the 
Common Law; and this Law it is that al- 


conſtitute another Viſitor, as the Biſhop of 
Exeter is in the principal Caſe ; but ſtill the 
Authority of ſuch Viſitor is wholly Tem- 


of conſtituting him is allowed the Founder 
by the Common Law, and ariſeth from a 
Temporal Right, and the Viſitor is a Tem- 
poral and not an Eccleſiaſtical Judge. Skin. 
495. Aud as be owes uo Obedience to the Or- 
dinaryy 


to viſit, all is admitted. JFatſon, Biſhop of 


lows him to delegate his Authority, and 


poral and not Eccleſiaſtical, and the Power 
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dinary or other inferior Furiſdictions, ſo l 
Rnows no other to govern and guide bim in hi 
Viſitation than the Law of bis own Conſtiem, 
ruled by the Law of holy Scripture and the ſi 
perior Temporal Laws. 
3. The Authority of the Founder to viſt 
is an Authority by the Common Law, like 
that of an Eſcheator, or the like, wheredf 
the Courts of Law will judicially take No 
rice; but the Authority of the Vifitor con. 
ſtituted by the Founder is not ſo, it is a de. 
rivative Authority and limited, and therefor: 
not general. Skin. 497. 3 
4. Ju. S. Eyre. The Viſitor hath no 
greater Authority or Power than the Foun. 
der hath given him; he is the Founder" 
Creature, quatenus Viſitor, and receiveth his 
Being, Power, and Authority from hin; 
and if the Founder giveth him Authority in 
_ Tome Things and Cafes, and not in others 
and qualifies and limits that Power, which 


he gives him, the Viſitor cannot exceed that 


Power and Authority which is given him, 
qui poteſt dare poteſt diſponere. Skin. 454 

5. B. R. Hil. 2 Geo. 2. Dr. Snape and the 
Biſhop of Lincoln. On Demurrer in Prob. 
bition the Caſe was, that one Dale, a Fellon 
of King's College in Cambridge had made 
Speech, upon a Publick Occaſion, in the Hal 
of the College, wherein he reflected upon tit 
Provoſt and Fellows; for which they put hin 
out of Commons, and ordered him to retite 
to his Chamber; whereupon he ſent then 
Word that he would appeal to the Viſitor, 
and to that End, ask'd Leave to go out of 
the College, but not obtaining it, went 


without, and app aled to the B. hop of 15 
| C0 3 
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do; whereupon the College expelled him; 


from which Sentence he appealed again; and 
the Biſhop came into the College, and vi- 
Gted them upon this Appeal, and whether 
he had a Right ſo to do was the preſent 
Queſtion ?, Mr. Reeves, for the Plaintiff, 
Jad it down, that in all Temporal Founda- 
tions, the Founder and his Heirs are Vifitors 
by Law, unleſs another Perfon is particularly 
thereunto appointed: He faid too, that 
either this Viſitatorial Authority might be 
diſtributed into different Hands, or one Per- 
ſon may be appointed partial Viſitor, and 


| the remaining Part of this Power may con- 


tinue in the Hands of the Founder and his 
Heirs, and this, he ſaid, was the preſent 
Caſe; for King Henry 6. who founded this 
College, thought proper to intruſt the Biſhop 
with the Exerciſe of this Authority only in 


particular Inſtances, but the remaining Part 


of it he either kept to himſelf, or would not 
have exerciſed at all for the Sake of the Re- 
poſe and Quiet of the Body; and this, he 
ſaid, appeared from the Statute appointing 
the Viſitor which gives them ſuch and ſuch 
particular Powers, and ſaid, that the giving 
the Biſhop ſome particular Powers in the 
laſt Clauſe was a Circumſcribing the general 


Juriſdition, which he might have ſeemed 


to have given him before, elſe this Claufe 
would be without any Effect. But what, 
be ſaid, fully determined this Matter was, 
that there comes afterwards a Clauſe which 


has negative Words in it, and ſays expreſsly, 


tbat this Viſitor ſhall have no further Power 
than has been particularly given him; how- 
ever he ſaid, if he ſhould admit that the Bi- 


ſhop 


ty 
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ſhop had a general Authority of examining 
into all Matters relating to the State gf 
the College, when he came in his 'Triennia 
Viſitation; yet there was no Pretence 1 
ſay, he could come in upon a particular Ap- 

eal of a private Fellow, and that for thx 
the Statute reſtrains him from coming at any 
other Time than his general Viſitation, yn. 
leſs called in by the Provoſt and Burſer, 
Beſides, he ſaid, the Statutes appoint that 
every Fellow and Scholar ſhall take an Oath 
not to appeal in any Caſe; for the Words 
are, that they ſhall obey the Orders of the 
Provoſt and Fellows, abſque Appellatione au 
Querelæ obſtaculo quocunque; but the Attorney 
General, on the other Side, ſaid, that asto 
the Extent of the Biſhop's Authority, he 
thought it clear, that it was general and 
univerſal, for the inſtancing in ſome parti- 
cular principal Part of the Authority could 
never take away the reſt of it, which was 
given by the general Words; he ſaid it wa 
a common Way of penning almoſt all Sta. 
tutes of this Nature, and he ſaid this Point 
is ſettled in the Caſe of Phillips and Burr: 
4 Mod. As to the Negative Clauſe, that 
did confine the Biſhop to the Place in which 
he ſhould exerciſe his Juriſdiction, and to 
the Time in which he ſhould make his ge- 
neral Viſitation; but was far from tying him 
up to the Inſtances particularly mentioned: 
Then as to the Biſhop's coming in upon a 
particular Appeal of a private Fellow, he 
ſaid, it was determined in the Caſe juſt be- 
fore cited, that tho* a Time is ſtated by tie 
Statute for the Viſitor's Exercifing his gene- 


ral Juriſdiction ; yet as incident to his 01 
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he may de jure, at any Time, make a par- 
rcular Viſitation, on a private Appeal, and 
examine into the Matters he was requeſted 
to inquire into, unleſs there is an expreſs 
prohibitory Clauſe to the contrary ; but that, 
he ſaid, was not in the preſent Caſe; for 
at the moſt, the Clauſe which the other Side 
relied on is but doubtful and obſcure, the 
Words being no ways proper to ſignify a 
reſtraining of an Authority at that Time 
given; but to take away an Authority that 
was given, or might be thought to be given 
before. Now as to that, the Attorney faid, 
it appears by another of theſe Statutes, that 
King Henry 6. had obtained a Bull from the 
Pope to take away the Ordinary Juriſdiction 
from the Biſhop of Ely over the Members 
of this College, and to give it to the Biſhop 
of Lincoln, by which Act it was ſomething 
doubtful, at the Time of making theſe Sta- 
tutes, whether the Biſhop of Lincoln had not 
a Power of viſiting this College, as Ordi- 
nary, and ſaid, there are ſeveral Opinions 
ſcattered in the old Books which favour this 
Notion ; tho' now the Law is ſettled to the 
contrary, 'Then the Deſign of this Clauſe 
poſſibly might be to take away from the Bi- 
ſhop all Colour of Viſiting upon that Ac- 
cunt: Upon which, Mr. Attorney ſaid, he 
vould now conſider the Force of the Oath, 
the Form whereof is not in general Terms, 
ſtated on the other Side; bur only the 
Party ſwears he will not appeal when he 
hall be puniſhed propter ſua delicta ſecundum 
Exigentiam Statutorum: Now who is the 
proper Perſon to judge of the Deſervedneſs 
af this Puniſhment, but the Viſitor ? and as 
2 to 


to the Word, Appeal, which was relied o 
by Mr. Reeves, the Attorney General ſaid, 
it might be underſtood of the foreign Ay. 
| peals to Courts Temporal or Eccleſiaſtica, 

and not to this Statutable Viſitor, who wg 
appointed to redreſs all Grievances of thi 
Nature; and to this Purpoſe cited Dr. u. 
bury's Caſe, 1 Keb. 166. and Applefordy 
Caſe, Mod. 82. Whereupon he moved fort 
Conſultation, but the Court ſaid, this va: 
Caſe of a good deal of Conſequence and 
Difficulty ; ſo they would not deliver thei 
Opinions that preſent Mich. Term, 2 Ces. 2 
but that the ſame ſhould ſtand over for the 
Opinion of the Court till next Term, when 
(to wit) Hi. 2 Geo. 2. the Lord Ch. Juſt 
delivered the Opinion and Reſolution of the 
Court, and ſaid, the principal Matter they 
relied upon was the ſame with that in Phil 
lips and Berry, 1 Mod. That wherever a ge- 
neral Viſitor is appointed, and his Time for 
viſiting is preſcribed to particular ſtated 
Times, the Court will always conſtrue that 
to be underſtood of his viſiting ex Offi 
and not to hinder his coming in at othet 
Times upon a private Appeal, unleſs there 
are direct negative Words to that Effect; 
for if it was not for ſuch a Conſtruction, the 
Body would be left without any Redreſs in 
the mean Time. His Lordſhip alſo {aid 
that the Reaſon of that Reſolution vat 
ranted them in another they alſo made, thit 
wherever a Viſitor is appointed only to par 
ticular Purpoſes, and his Time of Viſiting 
confined in this Manner, they will alwa)s 
conſtrue it with the Diſtinction mentioned. 


His Lordſhip alſo obſerved, that here in ti 
2 preſent 
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preſent Caſe, the Biſhop is general Viſitor; 
for the Words in the Recital in the Statute 
of Viſitation make him ſuch, and the Con- 
cluſion reckons up all the Inſtances which 
it can be ſuppoſed there may be Occaſion 
of for exerciſing this Authority; but thoꝰ it 
had not, his Lordſhip ſaid, they were of 
Opinion, a certain Number of particular 
Inſtances would not have circumſcribed the 
general Juriſdiction before given; and his 
Lordſhip alſo ſaid, he thought a proper 
Rule might be applied, that where parti- 
cular Words are in the ſame Sentence which 
the general Words are in, they may be con- 
ſtrued to abridge the Senſe of them; but 
where they are in diſtant and other Clauſes, 
the ſecond ſhall only be conſtrued as a looſe 


tient Writings, where perbaps ſo much Ac- 
curacy was not obſerved as now. Then as to 
the negative Words ſo much inſiſted on, they 
vere of Opinion they did not at all refer to 
this Right, which is now claimed as Viſitor ; 
for the Words are, quoad alia, than what is 
mentioned as Viſitor ; but they thought they 
night well refer to the general Notion which 
Ws at that Time received of his viſiting as 
Ordinary, Then his Lordſhip was pleaſed to 


the firſt he took Notice of was, the Provoſt 


Matters; but that, his Lordſhip obſerved, 
£0u1d not be, for the Biſhop has undoubtedly 
Right of controuling what the Provoſt has 
one when he comes in upon a general Vi- 
mation; and all Viſitors are neceſſarily in 
me very Notion of the Words final Judges. 

 : "HE } O Then 


Enumeration, and more eſpecially ſo in an- 


wer ſome of the main Objections, and 


being Viſitor himſelf as to ſome particular 
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Biſbop of Ely. The Court ſaid, they ver 
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Then to the Objection about the Oath, hi 
Lordſhip ſaid, that it was determined thy 
would not bind the Party in Appleforth 
Caſe, and in Coleworth's Caſe cited in the 
Caſe of Philips and Bury; but beſides, j 
the preſent Caſe, the Oath is far from being 
general; for it is, that he will not apped 
when he ſhall be puniſhed ſecundum en. 
entiam ſtatutorum; however this is one good 

ffect that this Oath may have, that if th 
Appeal be found unjuſt, it will be good 
Cauſe of Expulſion; for theſe Reaſons h 
Lordſhip ſaid, they were reſolved, that: 
Conſultation ſhould be awarded: Upn 
which Mr. Harding, Counſel for the Biſhop 
ſaid, he did not know but it might be pro 
per to move for Coſts; but the Court i 
clined, that they could not give Coſts bit 
where ſome Act of Parliament has allowel 
them; whereupon Mr. Strange ſaid, that th 
Statute of King William does give Coſts 
Demurrer in Prohibition; upon which th 
Court held, that if fo, they had a Right u 
them, without making this Application. 


Tm, > 


2. How appointed. 
Win. 2 Geo. 2. B. R. Dr. Bently and Ln 


very clear of Opinion, that the Words 

piſcopus Elienſis Viſitator fit, extended to tit 

Biſhop's Succeſſors for ever; and therefot 

they would not conſider that Point any fut- 
__ | 
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q. The Ads of the Viſitors. 
1. Whether may be enforced by the Authority 
of the Temporal Courts. | 


1. In B. R. Trin. 2 Geo. 2. The Archbiſhop 
of Canterbury and The Maſter, Fellows and 
Stholnr's of Trinity College Cambridge. 

Mr. Lee, now Lord C. 7. moved for Time 
till next Term, to ſhew Cauſe on a Rule 
which had been made for a Mandamus to 
be directed to this College, to admit a Li- 
bratian upon the Appointment of the Arch- 
biſhop, he having this Power given him by 
the Statutes of the College; he ſaid, there 
would be a good deal of Time neceſſary to 
the looking into ſeveral of theſe Statutes to 
fre whether the Archbiſhop had ſuch a 
Power or not; and that the College was 
not ſerved with the Rule till Friday laft. 
The Court ſaid, if this had been a Motion 
for Time to make a Return to a Mandamns, 
te Suggeſtion of Difficulty might have 
been very proper; but five Days Time was 
enough to ſhew' Cauſe, whether the Manda- 
ms ſhould nor go; they alſo ſaid, there 
em be no Prejudice to you by the going of 
the Mandamus ; for if the Archbiſhop” has 
dot this Right, you will not be in Con- 
*mpt by refuſing to obey it; but there may 
le a Prejudice to the other Side; for if the 
archbiſhop has this Right, the Librarian 
Wpht to be admitted immediately, and re- 
ceive the Profit of his Office, which, if he is 
dot admitted to now, he will have no Re- 


edy for. 
O 2 2. Paſ. 
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"8 2. Paſ. 8 Geo.2. B. R. The King and Malie 
Mr. Serjeant Eyre moved for a. M 
damus to be directed to Dr. Walker, Vite. 
Maſter of Trinity College in Cambridge, u 
put in Execution a Sentence of Deprinz 
tion againſt the Maſter, which the Biſhop 
of Ely, as Viſitor over the Maſter, had pro 
nounced. My Lord Chief Juſtice, on this 
firſt Application, ſaid, that he thought the 
proper Application would be to the gener 
Viſitor ; however a Rule was made to 
ſhew Cauſe. The Return of this Mandan 
coming now to be argued; (Hill. 9 Gee. 2) 
Mr. Wynn now Serjeant ſaid, that the Wit 
ſet forth, that King Henry 8. by his Letter 
Patent in the 19th Year of his Reign founded 
this College, and that King E. 6. am) 
gave certain Statutes to this College, by 
which it was provided, that the Biſhop 
Ely, for the Time being, ſhould be genen 
Viſitor over the Maſter and the Reſt d 
the College; that Queen Elizabeth by he 
Letters Patent anno 2. gave them other Sts 
tutes, by which it was provided, that 
Caſe the Maſter ſhould be convicted of D. 
lapidations, he ſhould be deprived by tit 
Biſhop, and that the Vice-Maſter, for tie 
Time being, ſhould execute the Biſhop's der. 
tence upon him. The Writ ſuggeſted, thi 
the Biſhop of Ely viſited the Maſter, and & 
prived him for Dilapidations ;, that this Ser- 
tence had been certified to the Vice-Maſtt!; 
that he had been required to execute it, al 
had refuſed ſo to do; whereupon the Wil 
was commanding the Vice-Maſter, that it 
ſhould execute the Sentence; whereto 


returned, that the Statutes of E. 6. w* 
canceled 
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cancelled by. the College ' accepting thoſe 


from Queen Elizabeth; that by the Sta- 
rutes of Bliz. the Biſhop of Ely was ap- 
pointed Viſitor over the Maſter only, and 


that the Right of Viſitation was in the 


preſent King only. Upon this State of the 
Caſe, Mr. Vynn ſaid, that he ſhould not of- 
fer any Thing to the Court, whether the 
Biſhop of Ely was general Viſitor over the 
College or not; but ſubmitted it, that 


notwithſtanding it ſnould be allowed, that 


the Biſhop was Viſitor over the Maſter 
only, that ſtill the Mandamus ought to go 
for which Purpoſe, he ſaid, he ſhould 
confider two Queſtions. 1. Whether this 
Court had no Power to compel the Vice- 
Maſter to execute his Duty, though the 
King might compel! him likewiſe. And 2dly, 
As this Caſe really is, whether the King 
hath any Power to compel him at all. With 
Regard to the firſt, he ſubmitted it, that ir 


ws the Buſineſs of this Court to correct. 


and aſſiſt all inferior ones. Term. Hill. of 
the late King, a Mandamus was granted to 


tie Quarter-Seſſions to give Judgment to a- 


bate a Nuſance; the like was done Mich. 
I1/of the ſame Reign, to the Court of Saud- 
wich, in the Caſe of Bayly and Born. Mich. 
7. ame King, a Mandamus went to the She- 
fis of London, to command them to give 
judgment on a Writ of Inquiry: The like 


in the Caſe of The King and The Bailiffs of 


Andover, Term. Trin. anno 2. of the preſent 
King; and the Mich. following a Mandamus 
vent to the Mayor of Leverpoole, to require 
bim to hold a corporated Aſſembly to renew 
Leaſes; and in Style 9. it appears, 'that an 
Adjudgment removed from the Cinque Ports 

0 3 into 
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into this Court by Certiorari, a Sci. fa, if 


ſued from this Court to execute it; ſo i - 
the Caſe Pois and Andrews, Feb. 1724, he. . 


fore Lord Chancellor. (before the Houſe o f 
Lords, 11 March 1)2).) On Suit in the 
Eccleſiaſtical Court, the Judge had orderet 
an Executor to bring Money into Coun; Wl «| 
that Sentence, on Appeal to the Delegate, Will y 
was reverſed ; for that the Eccleſiaſtica a 
Court had no ſuch Authority; but on De. d 
murrer to a Bill in Chancery, for that Pur. Wl + 
poſe brought, my Lord Chancellor ordere 
the Executor to bring the Money into 
Court. By theſe Caſes he ſubmitted it, that 
it ſufficiently appeared that this Court, 2 
well as others, do often aid and aſſiſt one 
another; and for that Purpoſe he cited 
Palm. 50. 2 Rol. Ab. 106. Lev. 119. Fits 
N. B. 34, 538. Vent. 32. and Rol. Abr. 530. 
pl. 12. And he further faid, that the Cour 
had granted Mandamus's even in the Caſe of 
this very Univerſity, as a Mandamus went 
hence to this Univerſity to elect a Regis 
Profeſſor ; and another, in the late Reign, u 
reſtore Dr. Bentley to his Degrees; yet tit 
King is conſidered as Viſitor of both Univer- 
fities; and he ſaid, to come nearer to the 
| preſent Caſe, Term. Trin. anno 12 of the lat 
ueen, a Rule to ſhew Cauſe was obtained 
on (late Judge) Page's Motion, why a Mar 
damus ſhould not be directed to the ht 
Biſhop of Eh, requiring him to proceed t0 
Judgment on the like Articles with the pie. 
ſent ; the Rule indeed, he ſaid, was not 
made abſolute, becauſe the Biſhop did pro 
ceed; and in the preſent Caſe he ſubmittel 
it, there were the ſtrongeſt Reaſons 
granting this Mandamus ; becauſe it is at tht 
| Requeſ 
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Requeſt of the Judge himſelf. With Re- 
ard to the ſecond Queſtion, he ſubmitted 
it, that the King himſelf, had no Power of 
ſentencing the Vice- Maſter for not executing 
the preſent Sentence: He faid, it is agreed 
on all Hands, that the Biſhop is Viſitor of 
the Maſter; the King has delegated his 


whole Power of viſiting him to the Biſhop, 


and therefore the King can have nothing to 
do with the Execution or Examination of 
the Sentence. If this had been in the Caſe 
of a private Founder, he ſubmitted ir, the 
Law would have been clear in this Reſpcct, 
and this being the Caſe of a Royal one, he 
apprehended, made no Difference ; and for 
Authority cited Fitz. 93. Skin. 484. and 
Hob. 105. Mr. Strange argued on the other 
Side, and ſaid, that with Regard to the Me- 
ries of the Queſtion, he ſubmitted it, that 
no Mandamns ought to be granted. In the 
Caſe Wilkins and Afitchel, Trin. 10 King 
Will. in Debt for Rent in the Mayor's Court 
of Cambridge the Plaintiff was nonſuited, and 
the Mayor refuſed to grant Execution for the 
Colts, having taking Security for his Indemp- 


ity; whereupon a Mandamus was moved for; 


but the Court refuſed to grant it, becauſe 
a Writ De execntione judicii lay out of Chan- 
cery ; and further for Authority cited Show. 
74. Car. 9a, 168. And he ſaid, he did not 
know that in any Caſe one Court aſſiſted 


another in executing irs Proceſs; bur in 


the preſent Caſe, he ſaid, was leſs Reaſon 
for doing it than in any other ; becauſe the 
Vice-Maſter may be viſited either by my 
Lord Chancellor, or certain Commiſſioners, 
4 Was determined in the Caſe of Birming- 
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ham School, Hill. 5 of the late King; and 
beſides, in the preſent Caſe, he ſaid, there 
was a flat Exception to the Mandamns, in 
Point of Form; for the very Mandamus ſet 
forth that the Biſhop is general Viſitor by 
the Statute of E. 6. and if that be fo, there 
can be no Colour that the Court ſhould 
interpoſe. My Lord Chief Juſtice aid, 
the general Queſtion was,. whether upon 
this Writ and Return there was a Pounds. 
tion to grant a peremptory Mandamus; the 
general, his Lordſhip ſaid, muſt be admitted 

on all Hands, that where there is a Lay 
Foundation, and the Viſitatorial Power ei. 
ther in the Heir of the Founder, or of a 
Viſitor by his Appointment, the Court en. 
not, by any Means, interpoſe. Theſe Power 
of Viſiting, his Lordſhip ſaid, were not { 
properly Juriſdiftions as Deciſions of the 
Founder himſelf in his own Charity ; and 
of this Opinion his Lordſhip obſerved my 
Lord Holt ſeemed to be, in the Caſe Philljs 
and Bury; his Lordſhip further thought this 
might properly be called Forum Domeſticun; 
and he ſaid, he did not know that the Court 
had ever gone ſo far as to grant a Mani 
mus to make the Viſitor execute his Sen- 
tence; tho he would not ſay it would not 
lay. And as to the Caſe of Regius Profeſſ, 
he ſaid, it was not ſhewn there that tit 
King was Viſitor of the Univerſities; and 
his Lordſhip agreed, that in the preſent 
. Caſe there was no Difference between tl 
being a Royal Foundation, from what | 
would have been in the Caſe of a private 
one; but he ſaid, theſe Rights were nothing 


like Rights founded by Charter or AQ of 


Parlia- 
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parliament; but this his Lordſhip clearly 
agreed, that when the Viſitor deprives a 
Man, he is immediately out, and the Party 
nominated in his Room may bring a colla- 
teral Action for the mean Profits or an E- 
jectment; and his Lordſhip alſo ſaid, he 
did not know, there was any Inſtance in the 
Law, of this Court granting a Mandamus to 
an Officer of another Court to put in Exe- 
cution their Sentences, and by this Means 
to act as Miniſterial to them; and beſides, 
in the preſent Caſe, his Lordſhip ſaid, the 
Mandamis in itſelf was clearly bad; becauſe 


it admits the Biſhop to be general Viſitor. 


The Reſt of the Court were of the ſame 
Opinion; and accordingly agreed to conſi- 


der, whether they would quaſh or diſcharge 


the Writ, or allow the Return. 

3. Mich. 9 Geo. 2. B. R. 

Mr. Abney moved now for a Mandamus to 
the Collegiate Church of the Bleſſed Virgin 
Mary in Southwel, to reſtore one to his 
Stall of Vicar in the ſaid Church; he obſer- 
ved this was an antient Endowment from the 
Crown, and confirmed by a private Act of 
Parliament anno 25 H. 8. by which Act they 
had a new Name given them, and the 
other Parts of it he owned were little more 
than Confirmation; however he ſaid, as 
there was an Act of Parliament in the Caſe, 
the King's Court were the proper Judges 


of its Conſtruction; for which Reaſon it 


was not neceſſary to apply to the King, as 
Viſitor, but this Court may properly inter- 
ere; and to this Purpoſe he cited one 


Dargate's Caſe, where a Mandamus was to 


the Dean and Chapter of Dublin, to re- 
ſtore 
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ſtore him ad Staulum in Choro & Vocem in 
Capitulo, So in Dr. Sherlock's Cale, who was 
Maſter of Catherine Hall in Cambridge, in 
that Caſe was a Mandamnus to admit him to 
a Prebend in Norwich, which was annexed 
to his Headfhip ; and Hil. 1. of the preſent 
King, there was a Mandamus for the Maſter 
of Oriel College directed to the Dean of Ry: 
cheſter. My Lord Ch. Juſt. ſaid, in the 
Caſe of Dr. Sherlock he well remembered, 
that the Foundation of that was, that the 


Prebend was annexed to the Office of Maſter 


by Act of Parliament; but yet he thought 
if this Act was meerly to be conſidered as 
an Act of Confirmation, this Court would 
hardly interfere; however a Rule was made 
to ſhew Cauſe, and after the Rule was made 
abſolute. So that, as I conceive it, the Cunt 


was after ſatisfied that the ſaid Act of Pat- 


lament was more than meerly an Act of Cn. 
firmation, and ſo gave this Court a Furis- 
diftion ; elſe, as I apprebend, according to his 
Lordſhip's Opinion above, and the conſtant ani 
uniſorm Opinion of the Courts, in almoſt in- 
merable Inſtances, this Matter muſt have re. 
ceived its Deciſion from the Crown, as Viſit, 
in Right of the Foundation's being a Royal ol. 

4. Trin. 2 Geo. 2. in B. R. Dr. Beni 


and Biſhop of Ely. 


Per Cur': Wherever a Viſitor (by 4 
pointment, as the Biſhop was) proceeds coſe 


trary to his Citation, or inflicts different Pe- 


nalties from what the Statute preſcribes 

this Court always grants their Prohibition. 
5. Mandamus's have been frequent to admit 

Fellows of Colleges. Dr. Bentley's Caſe. 


6. Wha 


_ 
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6. What a good Evidence of the Vifitatorial 
Power. | 8 | 

B. R. Paſ. 1726. Cockman con. Mather & al“. 
This was a Trial at Bar concerning the 
Right of Viſitation of Univerſity College Oxon. 
One of the Iſſues in this Caſe was, whether 
King Alfred was Founder, and the Counſel 
for the Plaintiff would have given in Evi- 
dence ſeveral Hiſtorians, as to this Point: 
But Lord Ch. Juſt. declared, that ſuch 
Evidence is never admitted, unleſs in Proof 
of ſome Point concerning the Government, 
the reſt of the Court did not deny it, ſo it 
was waived. Vide Skzn. 15. 


. Whether the Vifitatorial Power may be, 
and how, extinguiſhed, or ſuſpended, and 
the Remedy in ſuch Caſes. 


B. R. Paſ. 1. Geo. 2. The King and the 


| Biſhop of Cheſter. 


This was a Mandamus to the Biſhop of 
Chefer, as Warden of Mancheſter College, 
to {wear in Aſton, Chaplain of the Col- 
lege, The Biſhop, as Hardeu return'd, 
that this College is of Royal Founda- 
tion, and that King Charles the firſt con- 
ſtituted the Biſhops of Chefter, for the Time 
being, Viſitors, and ſo concludes that no 
Mandamus ought to go to him, and this was 
the only material Part of the Return. The 
Court admitted, that in all theſe Eleemoſy- 
nary Foundations, where is a Viſitor by Ap- 
pointment, either by the Act of Law, or 
Att of the Party, the Court cannot inter- 
Poſe, unleſs in thoſe Caſes where the Viſi- 
tatorial 


tatorial Power is either extinguiſhed or ful. 


pended ; and that this Authority was ſome. 
times ſo, they ſaid, was evident from the 


common Queſtion that is always asked in 


theſe Applications in Mandamus, whether 
there is any Body that can viſit: Now they 
_ faid, that this Queſtion can only be applied 
to Extinguiſhment or Suſpenſion of this 
Authority; for every one of theſe Eleemo- 
ſynary Bodies muſt neceſſarily have one 
who is veſted with a general Power of viſt. 
ing them in general Caſes. And the Court 
ſaid, they would then conſider, whether any 
one had ns of Viſiting in the particular 
Caſe. The Bithop, it is clear, cannot; for 
he is Party, and therefore cannot be Judge; 
the King cannot, for he has transferred his 
whole Right of viſiting, to the Biſhop; 
therefore this Caſe muſt fall into the genera 
Current of Redreſs, in which all other Caſes 
do. Mr. Lee cited a Caſe out of a Collection 
of Caſes in Relation to the Privileges of the 
Univerſities, which was, that by the Statutes 
of All Souls College in Oxon, the Arch-Bi- 
ſhop of Canterbury is the Viſitor by Appoint: 


ment; and theſe Statutes ſay, if the Fellons 


cannot agree to chuſe a Maſter within the 
preſcribed Time, the Right of Nomination 
ſhall devolve upon the Archbiſhop ; the Fel- 
lows did not agree in the preſcribed Time; 
whereupon the Archbiſhop nominated one to 
them whom they refuſed to admit; where- 
upon the Archbiſhop viſited them, and col 
pelled them to it, and they reſted under it, 
which Mr. Lee (now Chief Fuſtice) ſaid, Ws 
with him an Argument that they were ad. 


viſed that they could have no Redreſs elſe- 
where. 
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where, The Court ſaid, they were not 
obliged to conſider how that Caſe was; but 
Lord Ch. Juſt. and Judge Reynolds ſaid, 


that they did not know but there might be 


1 Difference, upon which the Court made a 
Rule upon the Biſhop iſi on Monday next, 
which at the Time they made abſolute. 


8. Whether Offences againſt the eſtabliſhed 
Statutes of a College, &c. may be, and by 
whom, and how pardoned. 


Jrin. 2 Geo. in B. R. Dr. Bentley and 
the Biſhop of Ely. 
An Act of Grace is only a general 


* 


Pardon of all ſuch Crimes, not particu- 


larly excepted, - as the King might par- 
don by expreſs Words, and therefore ſuch 
Crimes to be forgiven as might be puniſh- 
ed by Indictment, and were Crimes a- 
painſt the State ; but Statutes of Colleges 
are only the Rules for the Government of a 
private Family; and therefore Offences 
againſt thoſe Statutes cannot be ſuppoſed to 
be taken into the Conſideration of the Le- 
piſlature in the paſſing the Ack; and ſo the 
Court delivered their Opinions that the Act 
of Grace, pleaded by the Dr. could be no 
Bar to the Biſhop's Viſitation. 


VI. Railing. 


I, 
| JV Ridgewell in Eſſex, preſented to the 
Archdeacon that one Panuel was a Railer, 


and a Sower of Diſcord between Neigh- 
bours ; 


RAY H e al. Church-Wardens of - 
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bours; whereupon the Archdeacon injoingd 
him Purgation, and the Court awarde 
Prohibition; for the Caufe belongs to the 
Leet and not to them; except it were in the 
Church and the like. Hob. 246, 269. 

2. If a Preſentment be made by thy 
Church-Wardens of a Pariſh in the Feds 
ſiaſtical Court, that F. S. a Pariſhioner is 
Railer and a Sower of Diſcord in the Neigh. 


bourhood, a Prohibition lies, unleſs it was in 


the Church. Rol. Abr. Tit. Prohib. Caſe 43 
3. Mich. 9 Geo. 2. B. R. Wilſon & of 


Mr. Denniſon moved for a Prohibition to 
the Defendant, as Judge of an Eccleſiaſti- 
cal Court in a Suit inſtituted by the Plain. 
tiffs, as Church-Wardens of the Pariſh of 
St. in the Town of Northamp 
ton, againſt: one Wright for Brawling and 
Striking in the Church-Yard. Proceed- 
ings had been to excommunicate ; but he 


ſubmitted it, there ought? to have been in 


this Caſe a precedent Conviction at Con- 
mon Law, for which Purpoſe he cited Vert. 
146. and accordingly a Rule was to ſhev 
Cauſe; and then came Serjeant Eyre to 
ſhew Cauſe, and ſaid, that the Caſe cited 
out of Vent. was a very looſe one, and one 
Part of it was plainly miſtaken ; for it 's 
ſaid, that becauſe the Words of the Statute 


are, that the Party ſhall be excommunicated 


zpſo facto, there is no Occaſion for Sentence 
of Excommunication. Lee Ju. ſaid, that the 
Law moſt certainly was miſtaken in that 


Reſpect, and my Lord Ch. Juſt. ſaid, thi! 


the Note in Vent. was a very looſe one, and 


accordingly the Rule was enlarged to — 
ne 


„ 


x 
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next Term. And now Hl. 9 Geo. 2. this 
Matter coming on again, Mr. Serjeant Eyre, 
in ſhewing Cauſe againſt the Prohibition, 
fad, he apprehended that the Eccleſiaſtical 
Court had an Original Juriſdiction in Mat- 
ters of this Nature, for which Purpoſe he 
cited Lat. 116; and if this was fo, he rea- 
ſoned it could not be ſaid to be taken away 
by Stat. 5 & 6 E. 6. c. 4. and for this he 
cited the Caſe of Skreen and Cotteral, Trin. 


| 2 Geo. 2. in Com. B. there it appeared, a 


Suit had been inſtituted in the Eccleſiaſtical 
Court againſt a Quaker under ſuch a Value 
35 the Juſtice of Peace may relieve in by the 
Stat. V. 3. but on Demurrer to a Prohibi- 
ton the Court held, that notwithſtanding 
that, the Juriſdiction of the Eccleſiaſtical 
Court was not taken away, and to the ſame 
Purpoſe, he ſaid, was 5 Co. Cawdrey's Caſe; 
and by this he ſaid, it ſufficiently appeared 
that a Sentence of the Eccleſiaſtical Court 
was neceſſary; and for Authority in this 


Point he cited Dy. 255. b. 3 Cro. 659 & Het. 


86; ſo that one Part of the Caſe in Vent. 
146. cited before, which ſays ſuch Sentence 
1s not neceſſary, cannot be Law, and the 
other Part of it, which ſays, if it is necef- 
fary, it can only be founded on a previous 
Conviction in the Temporal Courts, he ſub- 
mitted it, likewiſe was not Law: Alſo if the 
preſent Sentence had been founded upon the 


3d Het. in the Stat. E. 6. he owned the pre- 


vous Conviction at Common Law might be 
neceſſary ; but ſaid, the preſent Sentence 
vas founded meerly upon the 2d Sef. for it 
*)judges the Party to be guilty of Striking, 
or lay ing violent Hands in the Church-Yard 

+. yu 
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on one Might a Taylor; and ſuch Ad 
only an Offence within the ſecond Branch of 
that Statute; and tho? the Libel is for more. 
yet the Sentence, he ſaid, was the only 
Thing to be regarded : And upon this Branch 
of the Statute, he ſaid, he conceived, that 
a previous Conviction at Common Lay 
would not be neceſſary, and for Authority 
on that Side, the Caſes cited were Noy 10 
1 Cro. 464. 3 Cro. 919. 2 L. 188. and Re. 
giſter 40. B. Serjeant Chapple on the other 
Side, ſubmitted it, that before the Stat, E. G 
the Eccleſiaſtical Court had no Juriſdiction 
in Matters of this Sort, unleſs where the 
Violence was committed upon a Perſon in 
holy Orders, and that by the Statute of Cir- 
cumſpecte agatis ; and if this Caſe was ſo, he 
ſubmitted it, that the Eccleſiaſtical Courts 
had no Authority to declare any Sentence 
in the preſent Caſe; the Caſe in Vert. before 
cited, he inſiſted, was a full Authority for 


this Purpoſe; he further relied upon 6 G. 


29; at leaſt, he ſubmitted it, the Sentence 
could only be founded upon a previous Con- 
viction at Common Law, and this, he {aid 
likewiſe was warranted by the Caſe in Ver. 
which hath been mentioned ; and further, 
on that Side was cited Salk. 555. Godb. 218. 
2 Cro. 462. Hob. 121, 84, 246. & Lit. 14 
My Lord Ch. Juſt. declared his Opinion, 
that the Eccleſiaſtical Court had no Jurs 
dition in theſe Matters before the Hat. E.6. 
which had been cited; but by that Statute 
he thought it clear, and compared this to 
Clauſes in Acts of Parliament, which declare 
that in Caſes of particular Offences tt 


Party ſhall incur the Penalty of Felony ; Jet 
4. there 


j3 
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there muſt be a Judgment; therefore this 
Part of the Caſe in Vent. could certainly 
not be maintained; and as to the other Part 
of it, he ſaid, the Word, which was made 
Uſe of in this Caſe was, Striking, by which 
the Inter, perhaps, mi ht mean Stri- 
king with a Weapon; and if ſo, by the 3d 
Branch a previous Conviction at Common 
Law is neceſſary; but the preſent Caſe muſt 
be taken to be founded upon the 2d Branch 
of the Statute, where a previous Conviction, 
he thought, was not neceſſary: The reſt of 


the Court were of the ſame Opinion, and 


accordingly the Rule was diſcharged. Lide 
Caſe Sloughton and Dr. Reynolds. Term. Trin. 
10 Geo. 2. B. R. : 


VII. Scandal, Slander or Defa- 
mation. 


1. General to. 


IDE 5 Co. De Fu. Rez. Eccl. 9. a. Bro. 
Ar. 170. 5. 


2. Incidents to. 


Torchies Defamations determinable in 


the Eccleſiaſtical Courts, it was re- 


ſolved, that they ought to have theſe Inci- 


dents, 1ſt, That it concern a Matter 
meerly Spiritual and determinable in the 
Ecclefiaſtical Court. 2dly, That it concern 
Matter Spiritual only; for if ſuch Defama- 


uon touch or concern any Thing determin- 


Vol. II. — able 


; 

; 
i 
| 
1 
| 


* „ Md * * 
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able at Common Law, the Feclefiaflic 


not ſue there for Amends or Damages; by 
the Suit ought only to be for the Punih. 


Es Thoro es mutua Cohabitatione, and after 


' Penance injoined to the Defendant, & u 


Suit and all belonging to it, and the Defer 


main Baron and Feme; yet foraſmuch 6 


the Defendant, and the Coſts of Suit i 
not for any Damages, but merely for dt 


Judge ſhall not have Cognizance of | 
3dly, Tho? ſuch Defamation be merely and 
only Spiritual, yet he who is defamed my 


ment of Sin, pro Salute Anime. 4 Co. 20.4 
Fitz». N Br. $3 CC © 


3. Who may ſue For. 


F Baron and Feme are divorced in the Fc. 
cleſiaſtical Court for Adultery, a Mei: 


— Kiln wo © = —— ls. * at i. 3 n ** 


the Wife ſues ſole in the Eccleſiaſtical Cour 
againſt a Stranger for Slander and Defams 
tion, and Sentence there given for her, and 


Peuſæ Litis aſſeſſed to the Plaintiff, and aft 
the Husband releaſes all Actions, and ti 


dant pleads this Releaſe in the Fccleſialtica 
Court where it is difallowed; yet no Prob 
bition ſhall be granted; for tho* the Divorce 
does not diſſolve the Marriage, but they tt 


wy OO) . ©5 


by the Courſe of the Eccleſiaſtical Lan 
ſuch Wife may ſue ſole, without her bus 
band, and this Suit is but to reſtore her d 
her Credit again, which was impeached h 


Charge of the Suit, and dependent upon . 
therefore neither the Suit, nor the Colt 0 
dependent upon it, ſhall be releaſed by t 
Husband, Mich. 14 Fac. Mottam & Hey 


Rot. Abr. Prohibition. fo. 300, 301. Caſe 10. 
dat if ſuch Feme, after ſuch Divorce, ſue in 
the Eccleſiaſtical Court for a Legacy given 
to her, and the Releaſe of the Husband is 
pleaded. and diſallowed, a Prohibition ſhall 
be granted ; for there the Legacy is origi- 
nally due to the Baron and Feme, and the 


Suit there is for a real Intereſt, and there- 


fore the Releaſe of the Husband will diſ- 
charge it. 44 Eliz. Stephens and Tott, Rol. 
Ar. Prohibitition 301. Caſe 11.. Vide ante 
in Courts of Law ). Where the Party is 
ſued in Eccleſiaſtical Court for Acts done in 
the Temporal Courts, per tout. 


4. Where the Words are not intel- 
liible. 


F one Woman ſue another for calling her 
Quean, a Prohibition lies; for that it is 
not well known what is meant by the Word, 
and it is but a Word of Anger. Tr. 3 Car. 
B. R. Blackſhaw and Stevens, per Cur. Pro- 
hibition granted. Mich. 8 Car. Tates and 


Glover, Prohibition granted. Rol. Abr. 


Probibition, 296. Caſe 14. 


5. Where are only Mord: of Heat. 


. by one Man ſay to another, thou art 4 c 


of a Whore, and thy Mother was a Bitch, 

for which he {ues in the Eccleſiaſtical Courr, 
i Prohibition lies; for they are but Words 
of Anger, Mich. 3 Car. Lowns and Sir Ar- 
P 2 rgid 
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miold Herbert. Prohibition granted. N 
Abr. Prohibition, 296. Caſe 15. 
2. If one Man ſay to another, Thor n 
a Knave, a paultry Knave, and a pocby. ſact 
 - Knave, for which a Suit is in the Fccle. 
ſiaſtical Court, a Prohibition lieth. Paſch 
11 Car. B. R. Packer and Moon. Probi. 
tion granted. Rol. Abr. Prohibition, fo. 296 
-Caje' ry. * 2h 
3. If a Man ſay of another, Thou art « 
Drunkard, or a drunken Fellow, or an ill 
Drunken Fellow; if a Suit be in the Spiritual 
Court for it, a Prohibition lieth ; for thi 
is no Spiritual Slander, Mich. 8 Car. B. l 
Star and Cucbom, a Prohibition granted; 
for they are Words of Heat and Paſſion, 
and not any Spiritual Defamation. 15 Ctr 
B. R. Haynes and Poynter. The Words were 
Thou art a Drunkard, and art drunk ibn 
Times a Week. Prohibition granted agaidſ 
the Opinion of Berkley; but after Mich. 15 
Car. it was moved again, and per Ou. 
| Prohibition granted; for the Court {aid 
| they might not hold Plea of a Defamation 
where they had not original and direct Cop 
nizance of the Fact of which he is acculed, I 
as they have not of Drunkenneſs, unleſs 
an Offence againſt the Ten Commandment, 
| as all Sins are. Rol. Ab. Probibition, fo. 290. 
Caſe 17. FINELY 


— — WW. A 


LO x IY we fhuy min, op my — 


6. Maat 


= 


"oe 


Jura ect leſtaſtica. 


6. Where of Ecclaſiaſtical Cogni- 


2ONNCCs | 


IF a Man ſay to a Woman, Thon art. a 
Whore, and thy Children Baſtards, for 
which ſhe ſues in the Spiritual Court, no 
Prohibition lies; for the Statute of Eli. of 
Baſtards ſaves the Eccleſiaſtical Juriſdiction. 


Mich. 2 Car. B. R. Wallis and Prater. Prohi- 


bition denied. Rol. Abr. Prohibition, 296. 
Cuſe 16. 1 

2. Conſultation refuſed where the Defa- 
mation was not merely and only Spiritual, 
or the Party ſued for Amends. 4. Co. 20. a. b. 
3. If there be a Suit in the Spiritual 
Court for calling a Man Kuave, a Prohibi- 
tion ſhall be granted ; becauſe a Knave in 
the antient Saxon Language is a Male Child. 
I Rol. Rep. 217. | 

4. H. libelled in the Spiritual Court for 
calling him a Knave, a Knave and a Knave 
indeed, and Prohibition was granted; be- 
cauſe nothing was ſaid that could make him 
lable to Eccleſiaſtical Cenſure. Salk. 548. 

5. If one ſay of J. S. Ile is a Railer and 
wer of edition among bis Neighbours, he 
may not ſue in the Eccleſiaſtical Court for 
theſe Words; for that they are in no Re- 
ſpect Spiritual, neither tend to any Spiritual 
Defamation, but are merely Temporal. Mich. 
16 Fac. Panne! and Smith, a Prohibition 


granted accordingly. Rol. Abr. Probibition, N. 


Caſe y. 
6. If a Parſon call A. a Drunkard, where- 


upon A. anſwereth thou lieſt; if the Parſon 
| x ſue 
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ſue A. in the Eccleſiaſtical Court for giving 
him the Lie, a Prohibition lieth; for that 
the Cauſe for which he gave him the Lie 
was not Spiritual, but depended upon a pre. 


cedent Temporal Matter. Mich. Y Fa. Sim 
for and Water, Rol. Abr. 295. Caſe 5. 


7. In B. R. Hill. 2 Geo. 2. Anonymus. 
A Prohibition was prayed to be direfed 
to Commiſſary's Court of Ely, for holding 
Plea of theſe Words, Jon are a Filt, and « 
Strumpet ; but the Court ſaid, it has been 
determined, that they may hold Plea for 
Words of calling a Man a Cuckold; for gi. 
ving a Man that Name is by Implication 
calling his Wife a V hore; and in the preſent 
Caſe they ſaid, the Word Strumpet ſignifi 
a hore and more, ſo refuſed the Motion. 


Vide 2 Lev. 66. 1 Co. 111. Salk. 207, 552, 
1 


8. What ſhall be ſaid to be a Defama- 


tion Spiritual to maintain a Suit in the Ee. 


cleſiaſtical Court. Hide Rol. Abr. Probi 
Bition, N. | | 


7. Ifhere Words of Eccleſraflicd 
Cognizance, are mixed with 
Words actionabie at Law. 


1. PHO? the Scandal be determinable in 
the Spiritual Court; yet if mixt 

with Matter determinable at Law, no Col- 

ſultation granted. 4 Co. 20. 4. %. 

2. If one libels in the Eccleſiaſtical Cout 
for Words proper for the Juriſdiction of 
that Court, and which will not, of then 
ſelves, maintain an Action at Law, yet ” 
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on Suggeſtion to the Temporal Court, on 


the Reſt of the Words, that they will main- 
tuin an Action at Law, a Prohibition lies. 
Mich. 38 & 39 Eliz. Butler and Butler, Rol. 
Abr. Prohibition, N. 4. | 

z. If a Man ſay of another, that he keeps 
« Bewdy-banſe, and he is ſued for it in the 
Sriritual Court, though he might have an 
Action at Law, yet (as Mr. Serjeant Rolle 
ſaith) as the Spiritual Law hath a concur- 
rent Juriſdiction, and the Words are mixed, 
no Prohibition lieth. Rol. Ar. Prohibition, N. 
Caſe 11, 13. tamen qu. for, as I think, as 


the Words are actionable at Law, Remedy is 
there only to be ſought, if the Party will pray 


a Prohibition. | 
4. Hill. 10 Geo. 2. Legate and Wright. 


Serjeant Vrigbt moved for a Prohibition to 


the Spiritual Court of Norwich, in a Suit 
pending there for Defamation ; the Words 


were, Jon are an cd Rogue and a Thief, and 
Till prove you ſo, aud an old whoring Rogue, 


and a Baſtard-getting old Rogue; he agreed, 
the latter Words were of Spiritual Cogni- 
zance; but as the firſt were Temporal, a 
Prohibition will lie for the whole ; for which 


| Purpoſe he cited 2 Inſt. 493. Rule to ſhew 


Cauſe. Eaſter Term following, Serj. Eyre, 


coming to ſhew Cauſe, ſubmirred it, that 


theſe Words were not of a Temporal Na- 
ture ſufficient to ground a Prohibition. Bur 
tne Court held the contrary, and accord» 
ingly the Rule was made abſolute. 


P 4 8. Wiere 
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8. Where the Ipbrds are aſtionall. 
a Law. 


1. F one libels in the Eccleſiaſtical Cour 
I for Words actionable at Law ſv | 
Caſe, a Prohibition lieth. Hill. 14 Fac. B. N 
Turnain' and Thorne. Mich. 38, 39 Eli, 
Butler and Bartlet, Rol. Abr. Prohibition, N. 
„„ LL. 
2. If one having Lands by Deſcent ſue 
in the Eccleſiaſtical Court againſt another 
for calling him Baſtard, a Prohibition lieth; 
for it tendeth to a Temporal Diſinheritance, 
Mich. 31 Ja. B. R. per Curiam. Rol. Al. 
Prohibitiou, . 5 
3. If A. ſue B. in the Spiritual Court for 
ſaying, that be was falſe or forſworn befire 
the Fudges, in that he ſwore that J. S. wis 
. a Prohibition lies; for that 
en Action lies at Common Law for theſe 
Words. 8 Car. B. R. Robinſon and Tahir, 
Rol. Abr. Prohibition, fo. 297. Caſe 21. 
4. A Prohibition was granted to Cout 
Chriſtian for holding Plea for calling hin 
Mief, and a Breaker of Coffers ; for this d 
a Matter which belongs to the King's Courts 
Hin. 14 E. 2. fo. 41 6. 


9. Mett 
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9. Where the Words are ſpoken in 
a Place where, by Cuſtom, or 
Preſcription, an Action lieth for 
them. 


1. A Prohibition was prayed to the Ec- 
A cleſiaſtical Court, where the Libel 


ply in Moor-Fields, and the Suggeſtion was, 
that the Words were ſpoken in London, 
where an Action lies for ſuch Words, and 
therefore Prohibition granted ; otherwiſe 
Suits might have been in the Court Chri- 


the Word Whore, being a common Word 
of Brabling; otherwiſe, where joined with 
Words which ſhew the Intent to defame in 
that Kind, 1 Vert. 343. 
2. Finch, Recorder of London, moved for 
a Prohibition to the Eccleſiaſtical Court, up- 
on a Suit there for Defamation, in which 
Kipwith libelled there againſt his Client for 
theſe Words, Thou art a Baud, and there 
were two Couple upon one Bed in thy Houſe. 
Fer Cur”: Thou keepeſt a Bawdy-honſe, are ac- 
tonable here; for the Party might be in- 
added for it; but, thon art a Baud, is a 
Matter Spiritual; and thereupon no Prohi- 
dition ſhall be granted. But he moved fur- 


removed to this Court (King's Bench) ; alſo 
be nad brought an Action ſur Je Caſe now 
kepending in this Court for the ſame Slan- 


was for theſe Words, Ton are a Whore and 


tian for ſuch Words, though not ſingly for 


ther, that the Party was indicted in London 
y the ſame Part „and this Indictment was 


der, 
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0 | der, and thereupon prayed. a Prohibition 
E babuit. Palm. 319. 7 
6 3. In B. R. Hill. 1726. Bayley & M . 
Kobins. | | 

A Prohibition was moved for to fly 
Proceedings in the Conſiſtory Court of Ian. 
don; for that, as Counſel urged, it ap. 
peared, upon the Face of the Libel, that 
they had not any Juriſdiction ; this being 
a Libel which charges the Defendant with 
calling the Plaintiff's Wife Thore in Londen, 
But as this was after Sentence, Forteſcue ſu 
faid, a Prohibition did not lie upon the Face 
of the Libel, without Affidavit of the Cuſtom 
of the City of London, in this Caſe, namely, 
that an Action lies there by Cuftom ; for, a 
the Judge ſaid, we are not obliged to take 
Notice of their Cuſtoms, and ſaid, he remen- 
bered two or three Caſes to this Purpoſe; 
the reſt of the Court ſaid nothing as to this 
Point; but did not grant the Prohibition, 
| becauſe moved for the laſt Day of Tem. 

Vide Salk. 547, 548. 
4. Mich. 8 Geo. 2. Holmes & ux v. Hit 

& nx. 
This was upon a Rule to ſhew Cause 
why a Prohibition ſhould not be prant- 
ed to the Conſiſtory Court of the Biſhop | 
of London. Mr. Strange ſaid, that the Foun- 
dation on which the Rule was obtained 
was, that the Suit was for calling a Woman 
Whore, and that the Words appeared by tit 
Libel to be ſpoke in London; but he fud- 
mitted it, that the Words did not appear 0 
be ſpoke there; for they are laid to be 
ſpoke in the Pariſh of St. Giles's Cripplegate, 
London, or in ſome other Place in the No 
0:1rþ66 
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uur bog thereof, or near thereto adjoining ; 
and in theſe Caſes, where there is not a ſuf- 
6cient Certainty appearing upon the Libel, 
Ii i; uſual for the Party to make an Affida- 
vit that the Words were ſpoke in London, 
and not elſewhere ; and further he obſer- 
ved, that the Charge was only upon the 
Party for ſaying that the other had a Ba- 
fard, without directly calling her a H/hore 
and in theſe Caſes the Court expects that 
the Word H/bore ſhould be particularly ex- 
preſsd; for which Purpoſe he cited 2 Rol. 
r. 296. and Lutw. 1042. My Lord 
Chief Juſtice ſaid, he thought there was a 
ſufficient Reaſon for the Court's believing 


further his Lordſhip ſaid, he thought the 
Words were ſufficient of themſelves; and 
bis Lordſhip further ſaid, this Court has 
allowed the Eccleſiaſtical Courts to proceed 
in Suits inſtituted by the Wife for calling 
her Husband Cuckold, and many Caſes, he 
ſaid, were contrary to thoſe which have 
been cited ; and accordingly the Rule was 
made abſolute for ſo much of the Words 
4 were ſpoke in London. 


10. Where the Mord, are not ac- 
tionable at Law. 


Prohibition lies to the Eccleſiaſtical 
Court for holding Plea for Words 


| Vide For beating a Clerk. 


11. Where 


that the Words were ſpoken in London; and 


where is no Action at Law. Mo. fo. 607. 
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11. Where ſpoſen by Men of Pn 
fefion, K as Futlges, Counſel &, 


- a Man be accuſed to be the Father 
I of a Baſtard before Juſtices of Peat, 
and the Juſtices' in examining of the Mu. 
ter ſay, that it is bis Baſtard, if they ar 
after ſued for theſe Words in the Spiritul 
Court, a Prohibition lieth, becauſe tha 
they ſaid it in the Adminiſtration of their 
Office. Hill. 14 Ja. Cade and JPinthan; 
and Mich. 14 Ja. it was affirmed again. NA 
Abr. Prohibition, fo. 303. Caſe 1. But other: 
wiſe it had been, if the T[uſtices ſaid the 
Words at another Time, after the Exam. 
nation. Mich. 14 Fs. in the ſame Caſe of 
Cade and Windham, Rol. Abr. Probibitim 
Fo. 303. Caſe 2. ; 

1. Sir Thomas Hughes of Gray's Inn prayel 
a Prohibition by Hendon Serjeant ; becauſe 
he being of Counſel with the Defendant 
in an Action ſur le Cafe, for ſaying the Plan 
triff had murdered three Children; whereto 
the Defendant pleaded Not guilty; and at 
the Trial Hughes, to extenuate the Damages 
for his Client, urged and preſſed the Fact to 
make the Matter probable, ſo far as might 
tend to the Defamation of the Plaintiff; 
and becauſe it was his Profeſſion, and per- 
tinent to the Good and Safety of his Client, 
though not directly to the Iſſue, a Prohib. 
tion was granted. Hob. 328. Vide 2 Nu 
Rep. 59, 293. Aſo. 915. Godb. 215. K 
49, 51. HB. Ley 142. 2 Sid. 152. 6 Mit. 


26, 287. Dy. 79. Vide antea, at Lon, 1 
u 
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Jura Eccleſ(aſtiva. 
where the Party is ſued in the Eccleſiaſtical 
Curtis for Acts done in the Temporal Courts. 


12. Juſtification. 


OK E ſued A. in Court Chriſtian, 
8 for calling him Baſtard- maker; the 
Defendant juſtified, becauſe he was proved 
to be ſuch before two Juſtices of Peace, ac- 
cording to the Statute 18 Eliz. which Plea 
the Judges in Court Chriſtian refuſed ; 


.wherefore a Prohibition was awarded. 2 Rol. 


Rep. 32. | | 


2. Prohibition to ſtay a Suit in Eccleſiaſti- 
cal Court at Norwich for Defamation, and 


calling him J/hore-maſter, and ſaying that 


be had a Baſtard ; and ſhews, that the De- 
fendant who ſues in the Spiritual Court was 
ſentenced for this Cauſe of having a Ba- 
ſtard, and ordered to keep the Baſtard at 
the Seſſions at Norwich; and notwithſtand- 


ing they would examine this again in the 
Spiritual Court: And upon this Suggeſtion 
the Defendant demurred. And it was ad- 


judged that the Prohibition ſhould ſtand ; 
for being ſentenced: to be the reputed Fa- 


ther by the Juſtices of Peace at the Seſſions, 
which is by the - Authority of the Statute 
Law, it cannot be now impeached in the 


Spiritual Court, nor elſewhere, and all are 
concluded to ſay to the contrary, until it be 


reverſed. Cro. Fac. 625. Vide poſt, Hhere 
ſandalous Words ſpoken of a Clerk. 


13. I bo 


{TAC 


22 Jura Sttletlaltita: 


13. ho to hold Plea of. 


HE High Commiſſioners may not hl 

I Plea for ſcandalous Words agpainſ 
Clerk, ſed de violenta manuum inje® iꝝ d. 
ricum. Per Articulos Cleri, cap. 3. My 
Rep. fo. 607. | 


VIII. Penſions and Annuities, 


1. D Ecauſe he was ſued for a Penſion bs 
fore the High Commiſſioners, who hal 
not Juriſdiction of the Matter, thouph the 
_ Ecclefiaſtical Court had. Prohibition grant 
ed. Mo. pl. 1306. 

2. On Annuity between Spiritual Perſon 
by Reaſon of certain Churches chargeatk, 
grounded upon the Deed of Gift of the Pre 
deceſſor of one of them, though the Perſons 
and Things out of which it iſſues are di. 
ritual; yet, becauſe of the Deed, the Cour 
ſhall not be ouſted of its Juriſdiction. Rs 
Abr. Prohibition, D. 2. 

3. Prohibition by Co/lier, Vicar of Inn. 
De to ſtay a Suit in the Spiritual Couth 
where the Caſe was, that the Church of!) 
in the Time of H. 3. was appropriated I 
the Biſhop of Sarum, and the Vicar was the 
indowed, and upon that Endowment, tit 
Biſhop made an Ordinance in theſe Worth 
Statuimus & ordinamus, that the Vicar ſhal 
pay annually twenty Pounds de fructibus li 
cariæ to the Precentor, in the Church 0 
Sarum, to the Uſe of the Vicars Choral 
within the ſame Church. And for this „ 
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ſon a Suit being depending in the Spi- 
ritual Court, and a Prohibition thereupon 
brought, Conſultation was now prayed; 
becauſe a meer Penſion ſueable in the Spi- 
ritual Court. Vide 11 H. 4. 85. HA. 

Bro. 51. Tanfield econtra, That it is an An- 
nuity, and that Annuity lies properly for it 
in the King's Courts, and in Proof thereof 
was cited 19 E. 3. Juriſdiſtion 28. That 
Annuity lies for a Penſion, by Preſcription ; 
and that the Hat. de circumſpecte agatis, Pro- 
hibition third, is but an Ordinance, as there 
is (aid. So E. 4. 12. of an Annuity granted 
for Compoſition for Tithes, and 20 E. 3. 
Annuity 32. A Writ of Annuity was 
brought for ſuch a Penſion as ours is; where- 
fore, Sc. But all the Court reſolved, that 
the Suit was well brought in the Spiritual 
Court; for Popham and Fenner ſaid, that 
there would be a Difference where the Or- 
dinary ordains ſuch a Payment, as Judge; 
there the Suit ſhall be in Court Chriſtian: 
And where the Patron and Ordinary make a 
Grant in Time of Vacation; for there they 
charge as an Intereſt; and Gaudy ſaid, that 
for ſuch a Penfion Suit might be either in 
this, or the Spiritual Court; and that is not 
denied by the 20 E. 3. and ſo is N. Br. 
Whereupon Conſultation was granted. Cro. 
Eliz. 655. 

4. This was upon a Bill 7/2 Scac. for a Penſion 
of Fiſty- three Shillings and four Pence iſſu- 
ng yearly out of the Vicarage of S. Stephen 
in Norwich, whereof the Plaintiffs are Pa- 
trons, and the Defendants confirmed therein 
by the Act of Miniſters, tho? there was no 
. Vicarage Houſe nor Glebe, nor Tithes, nor 
— > I other 
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other Profits, but only Faſter Offering 


Burials and Chriſtenings; yet per Cur, th 


Vicar is liable tho' he have only caſual Pro 


. fits, and : that Aa Penſion by Preſcription, Fl 
this is, may be ſued for here, as well as h 
the Spiritual Court, or at the Common Lay 
by Writ of Annuity. Hard. 230, 231. Jig 
14 Car. 2. The Dean and Chapter of M. 


wich and Sir John Collins. 


5. This was upon a Bill in the Exchequer 
for Recovery and Payment of One hunere 
Pounds a Year, agreed to be paid the Plain- 
tiff by an Order of Veſtry, which Order 
was made by the Defendants and other Þ:- 


riſhioners of St. Botolph's Biſhepseate for 2 
yearly Lecturer in that Pariſh ; becauſe it 


appeared to the Court that all the Parties to 


the Order were not made Defendants, and 
thoſe who were had paid their Proportions 
of the Salary, The Court were of Opinion, 
that the Plaintiff could not have a Decree in 
the Cauſe; but adviſed the Defendant 1 
propound at their next Veſtry the Payment 


of the Arrears, which the Court conceive 


juſtly due, and which it was a Diſreputation 


to the , Pariſh to refuſe the Payment af 


Hard. 333. 


6. This was, upon a Bill in the Exchequer 
Equity for an Annual Penſion of Io 
Pounds ten Shillings iſſuing out of an He. 
ſpital granted to the Defendants, and nos 


for divers Years in Arrear, It was held e 
Cur. that all Penſions reſerved. by the Ning, 


or granted to him out of Lands, are in tte 


Nature of Rents, and triable here and liable 
to be, extinguiſhed by Unity of Poſſeſſon; 
but that ſuch as are reſerved to the King, d 


2 veſte 
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veſted in him by the Act 26 Hf. 8. cap. 3. 
are of another Nature and collateral to the 
Land, and not loſt by Unity, no more than 
Proxies. Vide Sir Jobn Davy's Caſe of 
Proxies. Hard. 388. Mich. 16 Ca. 2. The 
Biſhop of Ely v. Clare- Hall in Cambridge. 

7. If a Perſon have a Penſion by Pre- 
{cription, he may either bring his Action at 


Lau, or inſtitute a Suit in Court Chriſtian; 


but if he bring his Writ of Annuity at Law, 
he cin never after ſue in the Spiritual 
Court; becauſe his Election is determined. 
1 Mod, 218. 

See 1 Syd. 146. 1 Keb. 523. Co. Lit. 
146. 4. 2 Juſt. 491. 2 Cro. 666. 

8. A Suit for a Penſion may be in the Ec- 
cleſiaſtical Court, tho* by Preſcription ; but 
if it te denied to be Time out of Mind, 
then a Prohibition is to go; ſo that the Pre- 
ſcription may be tried at Law, as a Modus 
lecinandi, mutatis mutandis. But if a Writ 
of Annuity is brought at Common Law, 
be can never after ſue in the Spiritual Court; 
for his Election is determined. 1 Vent. 265. 
1 Mod. 218. Caſe Berry and Trebeſwicke. 
I Sid, 146. Oi Twiſden and Windham ſu- 
ſtices diam, que fuit adjudge temps Reg. Fac. 
que par Penſion par Preſcription Remedy ſerra 
ſlement al Common Ley; ideo quære if the 
Books may not be thus reconciled, that the 
Party, before any Remedy ſougbt, may take 
bis Choice, either to ſeek Relief at Law, or in 
lle Spiritual Court; but if be elefts Redreſs 
in the Eccleſiaſtical Court, they may determine 
1 the Matter, admitting the Preſcription, 

tr non, as I conceive, bas been determined. 


Vor. II. "We For 


226 


For Penſions Vide 5 Co. de Fn. Reg. Zal 
9. 4. 0 


IX. Oblations or Offerings, & 


1. . are Things offered to G00 
1 and his Church, by pious and faith 
ful Chriſtians. Terms del Ley, Oblations, 
2. Oblations (Oblationes) in the Commnr 
Law are thus defined, dicuntur quacungu 


pris, fidelibus, Chriſtianis offerantur Deo 8 


Eccleſia, five res ſolide, ſive mobiles ſt, 


See Spel. de Concil. To. 1. fo. 393. Am 


12 Car. 2. cap. 11. 5 Co. de Ju. Ry 


Eccl. 9. a. 


3. Offerings are defined by the Canonifh 
to be, quæcungue a pits, fidelibus Chriſtians 
offeruntur Deo & ſanctæ Eccleſiæ, Ec. Degg 


Par. Coun. 352. 
4. Nemo tenetur ad illas Oblationes, niſ ul 


neceſſariæ ſint ad Suſtentationem Miniferorun, 


vel Conſuetudo ad eas alicubi obliget. Degę 
353- 

F. Theſe Offerings belong properly to tie 
Prieſt, or Miniſter of the Church, or Place 
where they are made. Degg 353. 

6. There were two ſeveral Sorts of Offr- 
ings, one free and voluntary, and ad Libitmn 
the other certain and obligatory, as thoſ 
for Marriages, Chriſtenings, Churching d 
Women, Burials, c. theſe were, /ays d 
Author, due to the Prieſt or Miniſtet 
Degg 355. Tho my Thoughts are, that the 


bad their Beginning by the Incroachmen! 


impoſing Prieſts, &c. 
7. The 


Jura Eccleſiaftica, 
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5. The Stat. 2 E. 6. hath enacted, that 
all and every Perſon and Perſons, which 

the Laws and Cuſtoms of this Realm ought 
to make or pay their Offerings, Cc. ſhall 
from thenceforth pay them yearly to the 
Parſon, &c. of the Pariſh, Sc. where they 
dwell. Thoſe Offerings which were volun- 
tary are now vaniſhed, and not compre- 
hended within this Law; but the cuſtomary 
Dues, which were certain, are thereby cons 
firmed to the Pariſh Prieſt, Ec. and are only 
recoverable, either in the Spiritual Court, 
or by Action on the Statute. Degg 355. 


X. Obventions. 


Bventions, (Obventiones) Offerings. 2 
Int. fo. 661. alſo Rents, Revenues, 
properly of Spiritual Livings. Anno 12 Ca. 
2 cap. 11. 5 Co. de Fu. Reg. Eccl. 9. a. 


XI. Mortnaries. 


I. Mt ¶( Mortuarium) is a Gift left 
by a Man at his Death to his Pariſh 
Church in Recompence of his Perſonal 
Tithes and Offerings, not duly paid in his 


due to any Eccleſiaſtical Incumbent from 


hath Right to their Tithe. Bio. Law Dif. 
Tit, Mortuaries. Vide 5 Co. de Ju. Reg. Eccl. 
2. Mortuary is that Beaſt, or other move- 
able Chattel, which after the Death of the 
— Owner, 


Lite-Time. It is not properly and originally 


any but thoſe only of his own Pariſh, to 
whom he miniſters Spiritual Inſtruction, and 
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Owner, by Cuſtom in ſome Places, become 
due to the Parſon, Vicar, or other Prieft of 
the Pariſh, in Lieu or Satisfaction of Tithes 
Offerings forgot, or which were not well and 
truly paid by the deceaſed. Terms del Ly, 
Tit. Mortuaries. T ſuppoſe where a Prieſt if 
good Conſcience has been ſatisfied that the dt. 
ceaſed has atted uprightly with him, and nt 
defrauded him in his Dues, ſuch Prieft ba 
honeſtly refuſed the Mortuary; becauſe, in ſul 
Caſe, there is no Reaſon why be ſhould have 
it; but on the contrary common Honeſty forbids 
: ; Fs 
3. Mortvaries are in ſome Places called 
Coarſe-Preſents; becauſe, as Dr. Cowel 
holds, as they were due, they were uſed to 
be paid before the Coarſe was buried, when 
it was brought to be buried. Degg 360. 
4. Lord C*ke holds Mortuaries before the 
Stat. 21 H. 8. were only due by Cuſtom, 
and not by any other Law, by Reaſon 
the Statute de circumſpecte agatis, ubi Alu. 
tuarium dare conſucvit, Ec. 2 Inſt. 491. 
5. This Duty was only ſueable in Court 
Chriſtian ; but now Debt lies ſur le Stat. for 
tho' the Statute is only negative, that the 
thall not take above ſuch Rates, and where 
have been accuſtomed; yet it implies an At 
firmative, as the Stat. 2 E. 6. But if a Sult 
be inſtituted for a Mortuary in the Spiritua 
Court, Sir Simon Degg is of Opinion, 10 
Prohibition ſhall go, unleſs they proceed 
contrary to the Statute. Degg 359. 14! 
conceive the Parſon may have Difficulty to pie 


—_n Fw, a. 
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Sentence upon the Canon, it binds ud the 
Laity; if on the Cuſtom, bey may _ 77 
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Ciſom; if on the Statute, they may not inter- 
ret a Statute; and if a Statute gives the Be- 
nett and no Remedy given iu the Statute in 
the Eccleſftaſtical Court or elſewhere, Remedy 
maſt be iu tbe King's own Courts of Law, as 
I underfland the Matter; ideo quære. 

6. Since Stat. 21 14, 8. If Suit be in the 
Spiritual Court for Mortuaries, a Prohibition 
lieth. Dr. & Stud. fo. 175. b. for the Sta- 
ture hath fixed what ſhall be paid for Mor- 
tuaries. Cro. Car. 238. Where, I conceive, 


is a very unconſcionable Mortuary demanded by 


a Biſhop of Cheſter, on the Death of a poor 
Country Prieſt from the poor Par ſon's poorer 
Widow, being of his beſt Horſe or Mare, his 
Saddle, Bridle, Spurs, bis beſt Gown or Cloak, 
bis beſt Hit, bis beſt upper Garment, under 
bis Gown, bis Tippet, his beſt Signet, or Ring, 
as to the Biſhop de Debito conſuet' fore ſup- 
ponitur. 


XII. Proxies, Procurations, & no- 
dali. 


1. DRocurations, as the Canoniſts define it, 

eſt Hxhibitio Sumptuum neceſſarior” ſacta 
Prelatis, qui Dioceſes peragrando Eccleſias ſub- 
jeltas viſitant. Dav. 1. b 


2. Proxies, or Procurations, are reſembled 


or likened to an Annuity pro Conſilio or pro 


Servitio impendendo, if the Counſel or the 


Service be withdrawn, the Annuity is deter- 
mined. So where a Corody is granted for 
certain Service to be done, Omiſſion of the 


dervice determines the Corody, as is 20 E. 4. 


Day. 1 . 


-Q 3 3. By 
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after the Canon Law, which declares that 


. 


exhibited his Bill in the Exgliſh Exchequer 


Linz. Lib. 3. Decret. de Procurationibus, thut 


tione Pafti; and his Lordſhip ſaid, that 
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3. By the Canon Law, Procuratio ej. 
benda eft ſecundum qualitatem Perſonæ tif. ret 
tantis. Dav. 2. a. 5 
4 It was obſerved that Proxies had no We 


their Original or Foundation in the primitize te 


Church; for SH. Paul in his Viſitation of all 
the Churches which he had planted in 4% 
and Europe demanded no Proxies; but la. 
boured with his own Hands pur ſor Suſtenance, 
ne ſerroit burthenſome al Egliſes; yet long 


Proxies are due to Biſhops in their Viſit 
tions, ſays, that it is agreeable to the Doc · 
trine of St. Paul, ut a quibus Spiritmalia reti 
pimus ei ſdeu Temporalia communicemt!s, Inſt. 
Juris Canon. Lib. 2. c. de Senſib. Dav. 2. b, 


5. Plaintiff, as Arch- Deacon of  Londin, 


againſt the Defendants, as Parſons and Vi. 
cars of London, for certain Sums of Money 
due for their Proxies by Preſcription, and 
for which now there is no Remedy by the 
Ecclefiaſtical Law; whereto the Defendants 
demurred, as the Thing in Demand vas 
meerly of Eccleſiaſtical Cognizance and de- 
terminable in the Spiritual Court, & 0 
alibi; and if the Tithe by Preſcription alters 
the Caſe, then' the Plaintiff ought to have 
his Remedy at Law, and not in Equity; but 
of this the Court doubted ; & adjournatir. 
Vide Sir John Davies's Reports, the Caſe of 
Proxies; and the Ch. Baron quoted out of 
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there are three Sorts of Proxies. 1. Ration 
Vifitationis. 2. Ratione conſuetudinis. 3. R-. 


Proxies 
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Proxies of the ſecond and third Sort were 
recoverable at Law ; but becauſe the Mat- 
ter in Queſtion was doubtful, Defendants 
were ordered to anſwer, and that this Mat- 
ter ſhould be ſaved to them at the Hearing. 
Tide Stat. 34 H. 8. concerning the Saving of 
Proxies, and that they be recoverable as 
formerly. Hard. 180, 181. Paſ. 13 Car. 2. 
Dr. Thomas Parker Quer v. Jobn Seabrooke 
& aÞ Def". 33 
6. In Prohibition to ſtay an Excommu- 
nication for Non- payment of Proxies and 
Procurations, the Ground of the Prohibition 
was, becauſe by Stat. 34 H. 8. 19. all ſuch 
| Archbiſhops, Biſhops, Arch-deacons, c. as 
have Right or Title to claim any Penſions, 


or Proxies, againſt any Perſons tro whom the 
King had, or ſhould grant the Lands, Tene- 


of Diſcharge, c. ſhould ſue for their Remedy 
and Recovery thereof in the Court of Aug- 
mentations now annexed to the Court of 
Exchequer, and not elſewhere, and the 
Lands in this Caſe were granted by Patent 
diſcharged, bc. Sed non allocatur per Cur”; 
Becauſe the Act extends only where parti- 
cular Eſtates are granted, as appears by the 
Words of the Act, any Sale, Gift, Grant, or 
Leaſe for Term of Life, . or Lives, or Tears, 


in this Caſe. Hard. 388. 


Regis Eccl. 9. a. 


XIII. 53. 
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Portions, Corodies, Indempnities, Synodals, 


ments, Oc. charged there with, with a Clauſe 


and not where the Fee is granted, as was 


See after Im propriation, 5 Co. De Jure 
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every Biſhop or Biſhops, or any other Per. 


inſtitute, collate, inſtall, or to confirm the 
Election of any Archbiſhop, Biſhop, or other 


with Cure, or without Cure, or to any Ec 
_ clefiaſtical Living whatſoever ; ſhall, befote 


Benefice, with Cure, or without Cure, 0! 
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XIII. Sony. 


SI determinable in the Spiritul 
AJ Court. 4 Co. 49. b. 3 Inft. 204. 

2. The Spiritual Court may puniſh ſor 
Simony. Mat ſon, Biſhop of St. David's Caſe, 
Salk. Rep. Vie le livre, where that Biſiy 
was deprived for that Offence. 

3. To avoid the deteſtable Sin of Simony, 
becauſe buying and ſelling of Spiritual and 
Eccleſiaſtical Functions, Offices, Promotion, 
Dignities, and Livings, is execrable before 
God ; therefore the Archbiſhop, and all and 


2p 


fon or Perſons having Authority to admit, 


oP. 


Perfon or Perſons to any Spiritual or Eccle- 
ſiaſtical Function, Dignity, Promotion, I. 
tle, Office, Juriſdiction, Place, or Benefice, 


mp, Foe bay 


every ſuch Admiſſion, Inſtitution, Collation, 
Inſtallation, or Confirmation of Election, 
reſpectively adminiſter to every Perſon here 
after to be admitted, inſtituted, collated, in- 
ſtalled, or confirmed, in or to any Archii- 
ſhoprick, Biſhoprick, or other Spiritual ot 
Eccleſiaſtical Function, Dignity, or Promo- 
tion, Title, Office, Juriſdiction, Place 0! 


in or to any Eccleſiaſtical Living whatlo- 
ever, the Oath in the ſaid Canon. Can. 4% 
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4 According to Linwood, It is Simony to 
take any Thing for burying, unleſs it be 
due by Cuſtom ; and a Cuſtom to chriſten a 
Child, when he does not do it, is not good; 
like the Caſe in Hob. where one dies in one, 
and is buried in another Parith, the Parſon 
where he died, notwithſtanding any pretended 
om, ſhall not have a burial Fee. The 
Parſon ought not to have Money for Chri- 
ſtening when he does not do it. Salk. 322. 

Simony. 5 Co. De Jure Regis Eccl. 9. a. 

Vide May puniſh their own Members. 


XIV. Solicitation of Chaſtity. 


PHE Indictment was for Aſſaulting, 
' Beating, Wounding, and Endeavouring 


to raviſh the Wife of B. upon which the 


Party was convicted, and afterwards the 
Husband brought an Action of Treſpaſs 
| for the ſame Cauſe; and now the Party 
being alſo libelled againſt in the Spiritual 
Court for the ſame Fact, (viz.) for Solici- 
ting her Chaſtity, moved for a Prohibition 
to the Proceedings in the Spiritual Court. 
And it was urged for the Juriſdiction of the 
Spiritual Court, that they may puniſh for 
the Solicitation, and Incontinency, and that 
this Suit was pro ſalute anime, the other for 
Fine and Damages. Sed per Cur': A Prohi- 


dition was granted; for it being an Attempt” 


and Solicitation to Incontinency, coupled 
vith Force and Violence, it does, by Rea- 
on of the Force, which is Temporal, be- 
come a Temporal Crime in toto. Salk. 522. 


Far. 78, 79. Je meſme Caſe. Solici 
Olicitæ- 
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any Touch ſhould be queſtioned, as inceſtu- 


is a Criminal Proceeding there, and no lu. 
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Solicitation of Chaſtity. 5 Co. De Im 
© Regis 1 9: " wp 


XV. Forms cation. 


Woman having a Baſtard is puniſtabl 

by the Statute 18 Eliz. yet Fornic- 

tion, or Advowtry, is not examinable by ou e 
Law, as they are Deeds in Secret. 4 Co. 1½4 WW'® 
Vide Hale's Hift. Law 31. 5 C. I 
Fire Regis Eccl. 9. a. 


XVI. Inceſt. 


ow LL Marriages between Couſin Ger. 
mans and other collateral Couſins ar 
lawful by the Statute 32 H. 8. c. 28. and if 


ous in the Spiritual Courts, a Prohibition 
lies ſur le Stat. Vaugh. 218. Hale's Anal. yz, 
2. A Widow's Eſtate upon an inceſtuous 
Marriage is due to her, if ſhe was never d. 
vorced 4 Vinculo Matrimonii; though there 
was Cauſe. Hob. 181. 
Vide 5 Co. De {oe Regis Eccl. 9. 4 
Etiam ſub Diviſion of Matters Matrimonidl ; 
ſee a0 e What, Caſe 3. 


XVI I. 22 


* Holt C. J. If one commit Adu 
and the Husband brings Aſſault, tis 
ſhall not hinder the Spiritual Court; for it 


dictment lies at Common Law for 22 
Salk. 552. Fareſſ. 18, 79. te meſme Caſe. 3 
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Vide Hale s Hiſt. Law 31. 5 Co. De mai oil. ou (| 


ure Regis Eccl. 9. a. 46 fed. v Fa, 
6— ˙ a+ MEAL Flwe= 
XVIII. Divorce. 


IF a Man marry his Couſin infra Gradus' 
Maritagii, who have Iſſue, and are di- 
vorced in their Lives, the Eſpouſals are a- 
voided, and the Iſſue is Baſtard ; econtra, if 
either die before Divorce; for the Divorce 
had after, ſhall not baſtardize the Iſſue; for 
the Marriage is determined by Death before, 
land not by the Divorce, SS. Litt. Bro, 
Caſe 48. | ro ads lhe Sina 
2. But note for Law, that where Baron 
and Feme are divorced, where ſhe is an In- 
heritrix; yet meſne Acts executed ſhall not 
be reverſed by the Divorce, as Waſte, Re- 
ceipt of Rent, Sc. unleſs in ſome particular 
Caſes. Lit. Bro. Caſe 175. Vide 5 Co. De 
fire Regis Eccl. 9. a. | | 


f 
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XIX. P erjury. 
1. 3 H. 2. IT is ordained, that it ſhall not 
1 be lawful for the Biſhop to 
peniſh any one for Perjury, or Breach of 
Faith. Rol. Abr. Probibition, F. 13. 

2. If the Indictors in Felony are perjured ; 
yet if they are ſued therefore in the Spiri- 
wal Court, a Prohibition lies; for this Per- 
Jury aroſe upon a 'Temporal Cauſe. 13 H. 7. 
Nel. 39. J. Rol. Abr. Prohibition (R.) Caſe 8. 
9 if a Jury give falſe Verdict, Caſe 9. 
| 3. The Eccleſiaſtical Courts may puniſh 
þ Perjury committed in their own Courts, and 
4 Matters 


236 Jura Eccleſiaſtica. 
Matters Spiritual, as Matrimony ; but not i 
a Temporal Contract. 3 Cro. 788. 
4. The Eccleſiaſtical Court may puniſh fy 
Perjury, in their own Courts, for a Mate 
Spiritual; but not for a Temporal Matter 
Watſon, Biſhop of St. David's Caſe, Salk 

5. Perjury in Court Chriſtian, though j 
be not a Court of Record is ſtill Perjury, 
for which the Party may be puniſhed x 
Common Law by Indictment. Hd 5 
Vide 1 Vent, 296. ſeems contrary, tang 
quere. Telbv. 12. 

6. If one wage his Law untruly in a 
Action of Debt upon a Contract in the 
King's Courts, he- ſhall not be ſued fu 
the Perjury in the Spiritual Court, and je 
no Remedy lieth for the Perjury in the 
King's Court; for the Prohibition lieth not 
only where a Man is ſued in the Spiritual 
Court for ſuch Matter, as the Party might 
have Remedy in the King's Court, but ald 
where the Spiritual Court holdeth Plea in 
ſuch Caſe where they by the King's Prer- 
gative, and by the antient Cuſtoms of tie 
Realm ought not to hold any Plea. Dos. 
Stud. lib. 2. c. 24. fo. 105. b. 

7. Subornation of Perjury in the Eck. 
ſiaſtical Court, cognizable in the Court d 
King's Bench, and accordingly the Cour 
directed, that the Parties who were coll- 
plained againſt for Subornation of Perjuty 
ſhould ſhew Cauſe why an Information 
ſhould not be granted againſt them on tha 
Account. — apainſt Venetia Conftauil 
Phillips, otherwiſe Dellafield, otherwiſe Mul. 
man. 


XX. PN 
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XX. Pro Læſione Fidei. 


JF one ſwear to me to infeoff me of 

Lands, if I ſue him in Court Chriſtian, 

he ſhall have a Prohibition againſt me, or 
the Judge, or both. Stath. Prohibition. 

2. If Baron and Feme ſell the Wife's 

Land, and ſhe ſwear not to bring her Cui 


ſer ſue her in Court Chriſtian on this 
Oath, ſhe ſhall have a Prohibition. Kath. 
Ar. Prohibition. | 

3. If a Woman hath Right to ſue a Cuz 
in vita, and ſhe make Oath that ſhe will not 
ſue it, and yet does, for which ſhe is ſued 
in Court Chriſtian pro Læſione Fidei, the 
ſhall have a Prohibition; becauſe the Oath 
concerned a Temporal Matter, as Land. 
Fitz. N. B. 42. I. a 

4. If a Man acknowledge in Court Chri- 
ſtian that he owed another 100 Shillings to 
be paid to him at a Day certain, and after 
doth not pay it, Oc. and is after ſued for it 
in Court Chriſtian, he . ſhall have a Prohi- 
bition and Attachment ſur ceo; ſo if he ac- 
knowledge in Court Chriſtian that he ought 
to pay to ſuch a one 100 Marks at ſuch a 
Day, &c. he may not be ſued in Court 
Chriſtian for the Debt, and if he be, he 
may have Prohibition and Artachment. Bur 


Cauſe acknowledge in Court Chriſtian that 
he ought to pay 100 Marks or other Sum, 
i a Day certain, Ec. there, if he do not 
Pay it according to Conuſance, he may be 
I ſued 


1 ane, yet if after ſhe do, and the Purcha- 


if one for Matrimonial or T eſtamentary 
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Contracts be determined in Court Chriſtian 


fo. I O5. b. 
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ſued in Court Chriſtian for it, and no Pj 
hibition. Fitz. N. B. 41. B. C. D. 
5. If one acknowledge in Court Chriſtin 
to pay Money at a Day, and do not pn 
it, fo that he is excommunicated, he may 
have a Prohibition. Fitz. N. B. 41. C. 
6. If one ſwear to me to infeoff me he. 
fore ſuch a Day, Gc. and do not, yet I my 
not ſue him in Court Chriſtian pro Lefu 
Fidei; for that the Act to be done is Ten- 
poral and triable at Common Law, nf 
therefore if he be ſued in Court Chriſtian, 1 
Prohibition lies. Fitz. N. B. 43. D. 

7, If one make Oath to pay a Debt, c 
make a Feoffment, or the like, and hel 
ſued in the Spiritual Court for Breach of thi 
Oath, a Prohibition lieth, elſe he ſhould be 
compelled to perform his Oath, and ſo L 


Rol. Abr. Prohibition, F. 11. | 
8. For Læ ſione Fidei, upon a Promiſe to 
pay ten Pounds by ſuch a Day, if the Sp. 
ritual Court interfere, a Præmunire lieth, 
Lit. Bro. 11. a. Caſe 57. 
9. Though an Action lieth by the Canon 
Law pro Lefione Fidei, yet none lying i 
Law, none ſhall lie in the Spiritual Coun 
in this Realm, if the Promiſe be of a Ten- 
poral Thing; but if they will meddle nn 
ſuch Matter, a Prohibition or a Præmunit 
facias lieth, Do. & Stud. lib. 2. 6. 24 


I 


XXI. Fr 
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| : XXI. Forgery. 
1. General. 


ITT was reſolved, that he who ſued in 
the Eccleſiaſtical Court for the Forgery 
of a laſt Will and Teſtament, incurred the 
Danger of a Premunire ; becauſe the Party 
grieved might have had his Remedy by the 
Common Law. Anno 1 H. J. 

2. Forged Deeds or Writings are not to 
be ordered to be torn, or defaced, but to 
be kept, ſo that the King may proceed a- 
rainſt the Criminal. 1 Vern. 292. 


2. Where to be ſued, and how pu- 
niſhed, if irregularly proſecuted. 


LTJE who ſues in the Spiritual Court for 
Forgery of a Will or Teſtament in- 
curs a Premunire; becauſe the Party grieved 
night have had Remedy at Law. 3 I. 

121. | 
2. It was reſolved, that he who ſued in 
the Eccleſiaſtical Court for the Forgery of 
a Laſt Will and Teſtament incurred the 
Danger of a Premunire; becauſe the Party 
grieved might have his Remedy by the 
Common Law : And in the ſame Year 17 
H.. Juſtice Spelman alſo reporteth, that one 
Turbervile, as well for the King as for him- 
ll, ſued a Premunire againſt a Perſon for 
luing for Tithes in the Eccleſiaſtical Court, 
dledging the ſame to be ſevered from the 
nine 
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him 2007. wherefore he had a Habeas Cu. 
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nine Parts; and Judgment was given aPainſ 
the Defendant. 3 Inſt. 121. So that, 4 3 
ſeems to me, where Remedy may be bad g 
Law, a Man endangers a Præmunire for ſk. 
ing Redreſs in the Eccleſiaſtical Courts, a; | 
draws the Matter ad aliud examen, and 
be diſcuſſed per aliam Legem. 


XXII. Sohiſin. 
1. hat, &c. 


1. OC HIS Mis a Separation from the b. 
nity of the Church, as Sedition is 
Separation from the Unity of the Common- 
wealth, Cc. but Schiſm alone is not Hereſy 
Append. to Ruſh. Coll. In ſuch Caſe. 
2. A Man is not bound to anſwer upon 
Oath Matters concerning his Faith ; for that 
there is a Statute by which he might be 
puniſhed, if he publiſhed any falſe Doetrine 
Mich. 18 Fa. Jeuner's Caſe. Rol. Abr. Nr. 
bibition, (T.) Caſe 5. | 
3. If one convicted of Hereſy, Schiln, 
or erroneous Opinions, recant, he ſhall nete 
be puniſhed by the Eccleſiaſtical Law; Jö 
in Fuller's Caſe they impriſoned and finel 


pus. 12 Co. 4% 
Vide 5 Co. De Jure Regis Eccl. 9. 4. 


2. Ih 
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2. Where to be tried, aud in what 


Caſes. . 


F Neceſſity a Thing of Eccleſiaſtical 
Cognizanee or Jurisdiction ſhall be ex- 
amined in a Collateral Action, as Schiſm, Ec. 


Kin. 468. 
XXIII. Hereſy, or Miſcreancy. | 


by the Forfeiture of Lands in Fee 
Simple, and Goods and Chattels were given, 
in Caſe of Hereſy, ſtandeth repealed by 
Stat, 1 Bliz. c. 1. So Belknap's Opinion 
never allowed or taken for Law, becauſe the 
Proceedings in ſuch Caſe is meerly Spiritual 
mo Salnte Anime, c. z Inſt. 43. 

2. A Miſcreant is one who is perverted 
to Hereſy, or a falſe Religion. Bro. Preſen- 


dee Godb. 33. where a Biſhop was deprived for 
Miſcreancy. 

3. If one be a Miſcreant his Lands were 
forfeitable, and the Lord ſhall have the Eſ- 
cheat; the Reaſon is, for that, if a Man 
who is out of the Faith of the King ſhall 


ho is out of the Faith of God. Gob. 34. 
Belew 194. Forfeiture. Lord Coke differs 


* Belknap, as to the Forfeiture. 3 Inſt. 


Vox. . | R 4. One 


or Suſficiency of a Clerk where he is dead, Sc. 


L * Statute made 2 H. 5. c. J. where- 


lation 54. Termes de! Ley. Tit. Miſcreant. 


forfeit his Lands for the ſame, a fortiori, he 
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4. One convicted of Hereſy, if he abjur, 
forfeited not Goods; but if delivered in 
Lay Hands he did; but His Lands wereng 
forfeited therefore till his Death. Docf. 6 
Stud. lib. 2. c. 29. „ 
5. It belongeth to the Church to deter. 
mine Hereſies Do. & Stud. lib. 2. co, 
If an He- 6. Sur le Stat. 2 H. 4. c. 15. If an He 
2 _ retick Convict will recant, he ſhould be je 
ea and Fx. ceived and not puniſhed, but if he relapſed, 
communicated he was to be burnt without more ado. & 
repents of his the Law of God wills not the Death of: 
Crime, he Sinner, but rather that he ſhould repent a 


ſhould be re- : 2 
ſtored to the be ſaved; therefore it would be contrary 


Church, both to Reaſon and the Law of God, nt 


which ought to receive an Offender upon his Repentance 
to imitate the or to deprive him of the Benefit of his R6 
1-1 4 a pentance. Nullum iniquum in Lege pra ſunm. 
niſhes the dum eff. Hard. 64, 65. See 12 Co. 56, 5 
greateſt of 58. Fr Y 
Sinners by the 5 | WI 
death of the Body, and not by Deſtruction of the Soul, and as ſoon w1 
Sinner repenteth of his Hereſy, the Complaint ought to ceaſe ; the Caul 
being removed. Father Paul's Rights of Sovereigus. | 


XXIV. Blaſphemy. 


1. Laſphemy contains an Inſult upon 
D God, and Scandal to our Neighbout 
Father PauPs Rights of Sovereigns 306. | 
2. Blaſphemy is triable in Court Chriſtian 
Ha. Anal. 98. Vide 5 Co. de Fu. Reg. Eck 
9. 4. See before Tit. Schiſm, what, Caſe 3 


| XXxV. 


[SG a2! 


Ao 


CV. 
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XXV. Apaſtacy. 


poſtata capiendo is a Writ, directed to 
A the Sheriff, for the taking of the Body 
of one, who having entered into or profeſſed 
ſome Order of Religion, leaves his ſaid Or- 
der, and departs from his Houſe, and wan- 
ders in the Country ; upon a Certificate of 
this Matter made by the Sovereign of the 
Houſe to the Chancery, and praying the 
faid Writ, - he ſhall have it directed to the 
Sheriff for the taking him and delivering him 
to the ſaid Sovereign of the ſaid Houſe, or 
his lawful Attorney. F. N. Br. 233. Vue 
ha le forme del Breve, & ſur ceſt il poit aver 
Al & Par. & un Attachment fi le Vic. ne voil 
ſerver le Breve. F. N. Br. 234. A. vne le 
Firme del Breve Ditto B; and tho' the Va- 
grant do not change his Habit; yet if the 
doyereign certify, Oc. he ſhall have his Writ, 
notwithſtanding the Words ſpreto habitu, Gc. 


for they are but Words of Form, and not 


of Subſtance, Sc. Ditto. C. Vue le Reg. 
fo. 11 & 267. But this Offence is now gone 
gether with the regular Clergy. See alſo 
5G. de Fu. Reg. Eccl. 9. a. x 


XXVI. Matters belonging to the 
Charch. & Fg 


I, Bells. 


UIT in the Spiritual Court for taking 
away two Bells out of the Steeple, and 

a Prchibition was granted ; for the Church 
| bs. 2 War- 
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Warden is a Corporation, and the Propen 


is in him, and he may bring Trover at Com- 


mon Law. Salk. 547. Vide Comb. 132, Jy, 
Ch. Uſes 131, 


2, Seats, or Pers. 


1. THE Diſpoſal of the Seats in Now 
I Eecclefie belongs, of common Right, 
to the Ordinary, &c. Rol. Abr. Tit. Pu 
d1bitton, 288, 289. 12 Cb. 104, 104. 

2. Per tout le Count de Bank le Roy, apredd 
that a Seat in a Church claimed by Pre 


ſcription is triable here, by Action ſir þ 


Cafe, and not in the Spiritual Court; © 
Prohibition was granted. Palm. 424. 12 U 
104 105 h 2 | 

3. Action at Law lies for a Seat in 
Church by Preſcription, V. Fo. 3, 4 1 
Co. 104, 105. WC 

4. Reſblved, if any Inhabitant and hs 
Anceſtors only have uſed, Time out « 
Mind, to repair an Ifle in a Church, andto 
fit there with his Family to hear divine ber 


vice, and to bury there; this makes the Ile 


proper and peculiar to his Houſe, and be 
cannot be diſplaced nor interrupted by ti 


Parſon, Church-Warden, or Ordinary, 6. 


Cro. Fac. 366. 12 Co. 104, 105. 

5. Church-Wardens were uſed Time ol 
of Mind, to diſpoſe of the Seats in ti 
Church, and according to ſuch Uſage, di 
poſed to one, and the Biſhop granted the 
fame Seat to another and his Heirs, and 
communicated all others, who after ſhould 
fit there, and a Prohibition was — 
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for the Grant to one and his Heirs is not 


good; for the Seat belongeth not to the Per- 
ſon, but to the Houſe ; elſe when he goes 
out of the Pariſh he ſhould retain the Seat, 
which is contrary to Reaſon: And there is 
no Reaſon to excommunicate all others who 
hould fit there; for ſuch great Puniſhments 
ſhould not be impoſed upon fo ſmall Offen- 
ders, an Excommunication being Traditio 
Diabolica. Poph. 140. 

6. Boothby, as Executor of Gilbert, brought 
Prohibition againſt Baily, and ſurmiſed that 
Sir Barnard Whetſtone was ſeiſed of the Ma- 
nor of J/Voodford Hall, and that he and thoſe, 
whoſe Eſtate he hath in the ſame, had uſed, 
Time out of Mind, to have a peculiar Pew 


in the Body of the Church, and that the 


Defendants ſought in the Eccleſiaſtical Court 
to diſpoſſeſs them of the ſame ; but held, 
this no good Cauſe of Prohibition ; for the 
Church and Church-Yard be the Soil and 
Freehold of the Parſon, yet the Uſe of the 
Body of the Church, and the Repair and 
Maintenance of it is common to all the Pa- 
nſhioners; and for avoiding Confuſion, the 
Diſtribution of Seats, and Charges of Repairs 
belong to the Ordinary; and therefore no 
Man can challenge a peculiar Seat, without 
a ſpecial Reaſon. But if it had been pre- 
ſcribed, that Sir Barnard, &c. had uſed, 
Time whereof, Ec. and uſed, at their own 
only Coſts, to maintain that Pew, and had 
therefore had the ſole Uſe of it, the Preſcrip- 
tion had ſtood and warranted a Prohibition, 


tho' the Pew was in the Body of the 
Church: And ſo it is in the like Caſe of an 
Ie, or Chapel adjoining to the Body of the. 


3 Church, 
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| Church, upon the ſame Difference, whether 
it hath been maintained by the whole Pa. 

riſh, or by ſome particular Perſons, like undo 

the Reaſons of a Chappel of Eaſe. Hol. 6, 

See Hard. 378 ſame Caſe. Sid. 80, 203 
361. 2 Lev. 241. Mod. 283. 2 Mod. 28; 

5 Mod. 436. 6 Mod. 230. Salk. 16), 2 

Ven. 226, Lutw. 1033. 8 H. J. 12. 2 fu. 

r. 288. 12 Co. 105. Mo. 878. Godb, 200, 

Poph. 140. 2 Bulft. 151. 2 Ro. Rep. 14, 

139. Kab. 345, 498. 2 Keb. 92, 342. Th, 

per Pa. 362. Palm. 424. | 


as 1 n „ a 


3. May to Church. 


1. IF a Suit be in the Spiritual Court, 

Officio, or otherwiſe, for an Highway 
to Church for the Pariſhioners, a Prohibition 
lies, upon a Surmiſe that it is a common 
Highway ; for it is to be tried at Common 
Law, whether an Highway or not. Rl 
Abr. Tit. Probibition, Caſe 47. 

2. If the Church-Wardens ſue in Court 
Chriſtian for an Highway to the Church, 
which they claim to belong to all the Pa. 
riſhioners by Preſcription, a Prohibition ſhall 
be granted, for it is Temporal. 16 Jac. it 
B. R. enter les Church-Wardens de Bithornt 

and Bowe. Prohibition grant accordant 
Rol. Abr. Prohibition, fo. 287, Caſe 48. 


2 r 7 


. 
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4. Where Churches united, and the 
Pariſhioners are ſued in the Ec- 
cleſiaſtical Courts to come to one 
— REES 


F two Churches are united by Patron, 
] King, and Ordinary, by the Stat. 37 H. 8. 
on Surmiſe that they are not above a Mile 
diſtant, and the Pariſhioners are ſued in the 
Spiritual Court to come to one Church, a 
Prohibition lies on this Surmiſe. Mich. 10 
Car. B. R. inter Dobſon and Sir Robert Mor- 
dant. The Churches united were Welles- 


borough and Waltonde vel in Com. Warwick ; 


but after Paſ. 11 Ca. B. R. the Prohibition 
was denied; for that there was no Suit de- 
pending againſt the Pariſhioners, nor any 


other Suit in the Spiritual Court to be pro- 


hibited. Rol. Abr. Prohibition 393. Caſe 8. 
Hi. Ley. | | 


5. Repairs of the Church. 
1. Where to be tried. 


. 1 E Conuſance of the Repairs of the 
Body of the Church belongs to the 
Court Chriſtian. 5 Co. Teferies's Caſe 66. b. 
6. a. b. 68. A. | 
2. The Eccleſiaſtical Court hath Conu- 
lance of the Repairs Navis Eccleſia. Rol. 
Air. Tit. Probib. 289, 290, Oc. as appears 
by Britton, who wrote 5 E. 1. lib. 1. c. 4. 


R 4 fo. 
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fo. 11. and in the Stat. Circumſpede agatis, r. 1. 
5 Co. 67. a. | 2 | in 

Paſ. 8 Geo. 2. B. R. Burton and Nein Wc: 

This was upon a Rule to ſhew Cauſe, why 
2 Prohibition ſhould not go to the Conſiſtor 
Court of Litchfield in a Suit there for a Nate 
for the Repairs of the Church of Mansfeli 
Mr. Abney ſaid, that the Motion for a Pro cet 
hibition was founded upon a ſuppoſed Cu- 
from, which the Defendant below had pleaded, 
feiting forth that there were four Vilk in 
Alansfield, namely, Atberſtoun, Mansfell, 
Hars{el, and Oldbury, and that the Cuſtom wi 
was, that Atberſton ſhould pay two Thirdsof 
the whole Rate, and that the three other 
Vilk ſhould pay but one Third. To this 
Plea the Plaintiff had replied, that true it 
was indeed, that there was ſuch an Uſage, 
but that it was abſolutely void ; for that the 
Lands in the three Vills are of greater Ex- 
tent, and of greater Value, on Account of 
Incloſures which have been made than the 
Lands in Atherſton ; upon which Mr. Abney 
ſubmitted it, that the Rule ought to be dil 
charged ; he owned that where a Cuſtom is 
denied, a Prohibition ſhall go for Want of 
Trial; but in the preſent Caſe, the Cuſtom 
is confeſſed and avoided. Tis admitted that 
there is fuch a one, but ſhewed, that it 1 
unreafonable, and therefore if this had been 
the Caſe even of a Modus, he ſubmitted it 
that the Eccleſiaſtical Court ſhould have 
been admitted to proceed, and the preſent 
Caſe, he ſubmitted it, was much ſtronge'; 
becauſe the Suit below is for a Church Rate 


and the Eccleſiaſtical Court has a 515 
ati- 


Jura Eccleſlaſtica. 
Latitude allowed them in thoſe Caſes than 
in any other; and for this Purpoſe cited the 
Cafe Goodfee and Fontden, Mich. 1410. where 
the Suit was for a Rate for Building a new 
Gallery; and tho it was doubted, whether 
2 Gallery was not only an Ornament to the 
Church, yet the Suit was allowed to pro- 
reed. So in the Caſe of How and Chidmore. 
Mich. 1. of his preſent Majeſty, there was a 
Git for a Rate for the Church of St: Martin 
in the Fields; the Defendant pleaded, he 
had only a Shop in the Change, and that he 
was not rateable, but notwithſtanding this, 
the Prohibition was refuſed ; and he further 
cited 3 Cro. 659. and Pop. 197. Mr. 
on the ſame Side, ſaid, that the Cuſtom 
was abſolutely unequal and void, and where- 
ever fuch Cuſtom is ſet forth, it is the ſame 
if no Cuſtom had been ſer forth ar all, 
| for which Purpoſe he cited Het. 203. Lat. 217. 
& Lev. 116. My Lord Ch. Juſt. faid, that 
wherever a Cuſtom does clearly appear to 
be void upon the Face of it, the Court in- 
deed will not grant a Prohibition; but in 
the preſent Caſe, the only Colour of its be- 
ing void ariſeth from an Allegation of the 


Vils are of greater Value than the Lands in 
Atherfton, and that too only by Inclofures ; 
for which Reaſon his Lordſhip ſaid, he 
though that the Prohibition clearly ought 


Vahdity of a Cuſtom belong meerly and 
mly to the Common Law to determine as 
«ell as Queſtions of the Truth of them, in 
Point Fact, belong to a Jury; and that, 
be faid, was the Reaſon, that where a 
Modus 


Paintiff himſelf, that the Lands in the three 


o go. He ſaid, that Queſtions about the 
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Modus was pleaded in the Eccleſſaſtic 
Court, in a Suit for 'Tithes, and the Modus 
admitted, the Eccleſiaſticcl Court can de. 
cree for the Modus only. The Reſt of the 
Court were of the ſame Opinion 3 accord. 


ingly the Rule was made abſolute. 


2. Who an Inhabitant to contribute thereum 


1. The Inhabitants of any Town may 
make By-Laws, without Cuſtom, for the Re. 
pairs of the Church or Highways, Ec. which 
are for Publick Good, and the greater Par 
ſhall bind all the Reſt, and that ſans Cu- 


om. 5 Cp. 08. . 


2. Tho? he live in another Pariſh, yet for 
that he had Lands in that Pariſh in his Poſ. 
{ſeſſion and Manurance, he is, in Law, Pa. 


rochianus; for where he lies, ſleeps, or eats, 


do not only make him a Pariſhioner, but 
alſo his Manurance of Lands; and therefore 
he is a Pariſhioner as to the Purpoſe of con- 
tributing to the Repair of the Church; for 
if he ſhould not, no Body elſe can for thoſe 
Lands he occupies; but if there was a Fat. 


mer, he only who receives Rent is not 4 


Pariſhioner, becauſe there is an Inhabitant 
and Pariſhioner who may be charged, and 
the Charge is upon the Perſon, and not 
upon the Land; though it is upon him in 
Reſpect of the Land, for the greater Equi- 
lity and Indifference; and ſuch Occupit 
might come to their Meetings, if he pleaſed, 
when they met to ſettle the Repairs. 50 
66. b. 67. a. b. See the Regiſter, fo. 44 0 

3. In Prohibition in B. R. held, that 


none ſhall be charged for his Land by Con- 
i | tribution 


Tre — 22 amy ' 
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ribution to Church Reckonings, if he do 
not inhabit there, or aſſent. to it; and a 
Prohibition lies, if the Ordinary cite him. 
See 49 E. 3. fo. — Brooke, Tit. By-Laws. 
Mo. 554 . 3 © 
4 If all the Pariſhioners are not rated for 
the Reparation of the Church, but only 
ſome, and they ſued in the Ecclefiaſtical 
Court, a Prohibition ſhall be granted. Rol. 
Abr. Prohibition, 291. J apprehend it rea- 
ſmable, that every Pariſhioner contributing to 
the Repairs of the Church, or paying Church- 
Dues, ſhould be ſeated in the Church ſuitable 
to their Rank or Degree ; for that theſe Pay- 
ments ſeem to me to be the Conſideration of 
ſuch Seats, or Pews in the Church, when ſuch 
lababitants attend. Divine Service there. 
Vide 5 Co. De Fure Regis Eccl. 9. a. 


6. Ornaments of the Church. 


1. Who, and how, to be rated thereunto. 


1. IF one, not an Inhabitant, but hath 
Lands in the Pariſh, is rated for Orna- 


ments of the Church, according to the Law, 


a Prohibition lieth ; for the Inhabitants 
ought to be rated for them. Rol. Abr. Pro- 
bibition, 29 1. | | 
2. If a Man be rated for the Ornaments 
of the Church, according to the Lands 
vhich he hath in the Pariſh, a Prohibition 
les; for he ought to be rated according to 


perſonal Eſtate. Rol. Ar. Prohibition, 
91. | | 


; 2. ho, 
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2. Who, and in what Caſes, bound to on 
tribute, 


1. If the Majority of a Pariſh, where me 
four Bells, agree to have a Fifth, and hare 
it accordingly, and they make a Rate to 
pay for it, it ſhall bind the leſſer Number, 
though they did not agree to it ; otherwiſe 
any one obſtinate Perfon might hinder any 

Thing intended, and which is done for the 
Ornament of the Church. Rol. Abr. Pp 
hibition, 291. - 

2. Church-wardens ſue one whoſe Lands 
lie contiguous to the Church-yard, that he 
and all thoſe, Sc. uſed to repair all the 
Fences, &9c. a Prohibition lies. Rol. Ar. 
Prohibition, fo. 28. Caſe 52. 

3. Pollyxfen moved for a Prohibition, on 

Denial of a Cuſtom on a Libel againk a 
Chapel of Eaſe for a third Part of Repairs 
of the Mother-Church, which was granted 
3 Keb. 1529. | 

4. Prohibition to the Eccleſiaſtical Coun 
of Durbam, ſuggeſting that they had a I' 
rochial Chapelry within another Pariſh in 
Nortbumberland, and that the Inhabitants 
thereof, Time out of Mind, had a Parochi 
Chapel, and Divine Service, and Sat 
ments, Oc. and were exempt from Repal!y 
Bells, Sc. of the Pariſh-Church, and it 
Conſideration that they were charged wit 
the Repair of, and had repaired, &c the! 
own Chapel ; notwithſtanding which tht 
Church-wardens of the Pariſh Church ſuel 
them for Repairs of the Pariſh Church and 

Bells, and a Prohibition was granted, 2 


acc. „„ . . t r . -©a, my ©©&S OS = . ðͤ . r re © ©©> 
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aſter a Conſultation was moved for; becauſe 
this Matter was pleaded and Sentence given; 
and cited the Caſe. of Chapel-Brimige, Hob. 
66. where a Conſultation had been granted. 


Os 


of Chapel-Brimige, Sepulture was reſerved 
to the Pariſh Church, (which was not here) 


and on Examination of the Court, the Sug- 
geſtion appeared untrue, and tho' it was de- 
creed there againſt the Plaintiff in the Pro- 


to try a Matter there dehors their Juriſdic- 
tion; for they may not try a Cuſtom, their 
Law and ours differing upon the Nature of 
Cuſtoms. Lat. 48. Cuſtom alledged in the 
Eceleſiaſtical Court, if denied, Prohibition 
ſhall go. Lat. 200. A Madus is ſuable there, 
but if denied, a Prohibition ſhall go. Bounds 
of a Pariſh not triable there. 3 Cyo. 228. ad- 
judged ; and Het. 133. and 3 Buſſt. 24t. 
Suit for a Modus there, and another Modus 
pleaded, Prohibition granted ; the Courr 
ruled the Prohibition to ſtand. 2 Lev. 102, 
103, 2 Rol. 265. Vide 3 Mod. 264. & Rod. 
Rep. 126. 


* 


7. Repairs and Ornaments of 
Charches, both. | 


I, Where to be tried. 


. IF the Church-warden ſue a Vill for 
Reparation of their Church, ſuppoſing 
the Vill ro be an Hamlet within their Pa- 
mth, and the Vill inſiſts, that it is a TO 
| O 


Whereto it was anſwered, that in the Caſe 


and it was a Reſervation of antient Right; 


hibition upon Plea of the Cuſtom, yet it was 
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of it ſelf, and not an Hamlet of the other, 
a Prohibition ſhall be granted; for now the 
Bounds of the Pariſh come in Queſtion 
Trin. 16 Ja. B. R. enter Perry and Thom 
Plaintiffs v. —— Prohibition granted. N 
Abr. Prohibition, 291, 292. | 
2. If the Church-wardens of the Pari 
of Steevenage libel in the Eccleſiaſtical Court 
againſt F.S. Farmer of the Farm called D. for b 
Contribution to the Reapirs of the Church, 
and alledge, that Parcel of the Farm lies in 
Steevenage, and Parcel in Valhorn, another 
Pariſh; and alledge a Cuſtom, that the 
Farmers of the ſaid Farm have uſed, Time 
whereof, Cc. to contribute to the Repars 
tions of the Church of Steevenage for all the 
faid Farm: If the Defendant ſay, that Par. 
cel of the Land lies in the Pariſh of Malbun, 
and that he and thoſe, Cc. have uſed, Time 
whereof, Oc. to contribute for it to the 
Church of Walhorn, and not Stevenage, and 
deny the Preſcription, it ſhall not be tried in 
the Eccleſiaſtical Court, but by the Common 
Law, and therefore a Prohibition lies ; for 
they may nor try the Cuſtom in the Eccle- 
ſiaſtical Court, by which the Inheritance i 
to be perpetually charged; yet note, that i 
is but in Effect a Denial of the Preſcription. 
Trin. 16 Ja. B. R. The Church-wardens ( 
Stevenage and Green, Rol. Abr. Probibiti, 
fo. 308. Caſe 20. 


3. Trin. 6 Geo. 2. in B. R. Ray and Mar- 
I 1 2 
The Plaintiff declared in Prohibition, 
that the Defendant libelled againſt him in 
the Eccleſiaſtical Court, as Church-warden 
of the Pariſh of Holling cum Wirhringſe) 
4 


2 1 ˙.AA OD» 
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the County of Tork, upon a Rate for the 
Repairs of the Pariſn Church there; he ſet 
forth that the Lands, for which he was ſo 
rated contained ſo many Acres of Meadow, 
ſo many Acres of Paſture, and averred, that 
thoſe Lands did not lie in the Pariſh of Hol- 
line cum Mithringſey, but that they lay in 
the Pariſh of Hampton in the ſaid County; 
he alſo alledged the Trial of Bounds of Pa- 
riſhes to belong to the Temporal Courts, 
and not to the Ecclefiaſtical, and thereupon 
prayed the Prohibition might ſtand. The 
Defendant for Conſultation pleaded, that 


| true it is, that the Lands mentioned in 


the Declaration did lie in the Pariſh of 
Hampton ; but agreed that the Plaintiff oc- 
cupied other Lands, which lay in the Pa- 
rih of Holling cum Withringſey, and ſet 
forth, that the Plaintiff was actually rated 
for ſuch other Lands lying in the Pariſh of 
Holling cum # itbringſey, and not for thoſe 
lying in Hampton aforeſaid. To this Plea 
the Plaintiff demurred, and ſhewed eſpeci- 
ally for Cauſe, that the Defendant had 
ſhewed for Cauſe Matter not traverſable. 
Mr. Robinſon argued in Maintenance of 
the Demurrer, and ſaid, he did agree, that 


the Plaintiff had alledged in his Declara- 


tion, that the Lands, for which he was rated, 
hy in the Pariſh of Hampton; but the al- 
edging that they lay in Hampton was merely 
Matter of Form, in whatſoever other Pariſh 
they lay, ſo that they did not lie in the Pa- 
nh of Holling cum IWithringſey, it was the ſame 
Thing to the Plaintiff; and therefore the Tra- 
rerſe was bad; for it is confining the Plain- 
ff to prove that they lay in this particular 

| e Pariſh 
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the Traverſe, that he had other Lands in 


however this Matter ſtood over. Probyn |, 


a Monument of him; though the Freehold 
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Pariſh of Hampton. He faid, the Defenda 
ought only have pleaded, that the Plainif 
occupied other Lands in the Pariſh of f. 
ling cum Withringſey, for which he was tate 
and there he ought to have reſted; and tha 


the Pariſh of Holling cum Withringſey, woll 
naturally have come on in the Replication, Wl ** 
which was the material Point to be put in 
Iſſue. To this Purpoſe he cited Saund. 206, 
Syd. 227, 405. Lev. 43, 263. Plow. 93. G 
Carth. 116. Mr. Agar argued, on the other 
Side; but Page and Lev, Juſtices, inclined to 
be of Opinion that the Traverſe was had; 


abſent. 


©, ow. Monuments and Grube 
ones. 


1. IF a Nobleman, Knight, Eſquire, Gs. be 
I buried in a Church, and have his Coat, 
Armour, and Pennions, with his Arms, and 
ſuch other Enfigns of Honour, as belong to 
his Degree or Order ſet up in the Church; 
or if a Gtave-ſtone be laid, or made, c. for 


of the Church be in the Parſon, and that 
thefe are annexed to the Freehold, yet cat- 
not the Parſon, or any, take them, or de- 
face them; but he is liable to an Action b 
the Heir and his Heirs, in Honour and 
Memory of whoſe Anceſtor they were e 
up: And ſome hold, that the Wife, or Exe 
cutors who firſt ſet them up may have an 
Action againſt thoſe who deface me 
ce — thi 
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their Time. Co. Lite. 18. b. 3 Inſt. 202, 12 
O. 105. Mo. 878. Godb. 200, 279. Rol. 
Rep. 57. Lamb. 496. Noy 104. _ | 
2. Coats of Arms placed in any Window, 
| or Monument in the Church, or Church- 
yard, cannot be beaten down, or defaced 
by the Parſon, Church-warden, or Ordi- 
nary, or any other; and if they be, the 
Heir by Deſcent intereſted in the Coat, may 
have an Action upon the Caſe; for the 
Heir is inheritable to the Arms, as to Heirs 
lomes. Cro. Fac. 366. Sid. 206. Salk. 347. 
Rol. Abr. 625. 12 Co. 104, 105. | 
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XXVII. Poor's Rates. 


LN FICH. 4 Geo. 2. in B. R. Anonymus. 

A Prohibition was moved for to 
the Conſiſtory Court of Vork to ſtay Pro- 
ceedings there, in a Suit upon a Poor's 
Rate, upon a. Suggeſtion, that the Party's 
Lands did not lie in that Pariſh where the 
Rate was made, which Matter they had 
pleaded below; but ſtill the Court below was 
proceeding, and by this Means would try the 
Bounds of Pariſhes. The Court ſaid, the 
Party ought not only have pleaded that the 
Lands did not lie within the Pariſh, but alſo 
that they lay within ſome other; for Non con- 
ſtat upon this Plea, that the Party has any 


Lands; and if fo, this would be Matter pro- 
ber for Appeal: However, as the Counſel 
dad, the Truth of the Fact was, that the 
* nds lay in the next adjoining Pariſh, 


Rule to ſhew Cauſe; but Hill. following the 
Rule was diſcharged ; for that he had not 
Vou, II. 8 pleaded 
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pleaded that he had not Lands in this pa. 
riſh which the Libel had charged, his Plea 


towards the Building of the Church finiſhed 


tribute to the Expence of that Svit, and upon 
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was only, that he had no Lands in this 
Pariſh rated at this Rate, which was far 
from alledging, that he had no Lands « 
all in this Pariſh ; but is rather a Confeſſion 
that he had, and is only a Denial of their 
being ſet at this particular Rate. 

2. Paſ. 5 Geo. 2. B. R. Hall and Gedly. 

This was upon a Rule to ſhew Cauſe 
why a Prohibition ſhould not go to the E. 
cleſiaſtical Court. Mr. Fazakerly urged, that 
the Suggeſtion ſet forth, the Plaintiff beloy 
had libelled upon a Rate, whereby the Inha- 
bitants, who lived in the Pariſh anno 17:9, 
are required to pay a certain Pound Rat 


amo 1116. He ſaid, the Suggeſtion further 
ſet forth, that a Suit was in the Exchequer 
by the Workmen againſt ſome of the Inhi- 
bitants, wherein there was a Decree again 
ſuch Inhabitants, and that the Rate further 
was, that the other Inhabitants ſhould con- 


that Part of the Rate they libel. Upon each oo. 
of theſe Parts of the Libel, he ſubmitted it 
that the Eccleſiaſtical Court had Juriſdic 
tion; but the Court were of a contrary 0- Win: 
pinion ; and ſo the Rule was made abſolutt 


XXVIIL Pariſh Offices. 
1. Who privileged from ſeroing iu 


2 Bet, King's Officers are privileged fin g 
ſerving Pariſh Offices, tho' they rrade | 
beſides. 2 Rep. Ch. 196, 197. 1 Vol. 86, 14 Wy, 
189, 278, Oc. 2. Kall 
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2 Stamp, a Clerk of the King's Bench, 


nd had a Writ of Privilege to the Eccle- 
ical Court, that they ſhould not ſwear 


\ Prohibition went. Palm. 292. 

. If a Clerk of his Majeſty's Court of 
King's Bench, or any of the other Courts of 
Nefminſter, be appointed Church-warden, 
Prohibition lieth. Palm. 292. 


XXIX. Bounds of Pariſhes. 
1. 7 heſe Courts may not try. 


JF a Suit be in the Spiritual Court to try 
the Bounds of a Pariſh, a Prohibition 


uved Hill. 41 Eliz. B. R. between Piper 
nd Barnaby, and a Prohibition was granted. 


judged. Rol. Abr. 291. Prohibition. 
2, If the Vicar of a Pariſh libel againſt 


mich he ſuppoſeth to be a Chapel of Eaſe 
Klonging to his Vicarage; if the Defen- 
ant ſuggeſt it to be a Pariſh Church of it 


lon ſhall be granted; for they may not try 
de Bounds of a Pariſh. Mich. 4 Fa. B. R. 
ber and Chamberlene, for the Church of 
hate and Clapham ; and yet there it was 


2 
ledged ſubdol? Tibellando. Trin. 31 Ja. Les 


from 
trade 
140% 
filly 


«. 9 Ja. B. R. enter Elie, Vicar de Alder- 
une en Com. Wilts, and Cooke, a Prohibi- 
e tion 


s elected a Church-warden de Kingſton, 


in, and for that they obeyed not the Writ, 


all be granted; for they cannot try it. 14 
fa, B. R. Fiſher and Chamberlayne. Re- 


Hill, 13 7a. B. R. between Foſter and Hide 


nother to avoid his Inſtitution to a Church, 


ah and not a Chapel of Eaſe, a Prohibi- 


ardens de St. Sampſon's Cale in Cornubia. 


7 
7 
bl, 


ee un nn TC YT —— — — 


1 Lands out of which, Oc. be within the Patid 


their Juriſdiction to try the Bounds of! 
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tion granted. Rol. Ab. Prohibition, fo. 291. I. 
CHER. 

3. If the Suit be in the Spiritual Cour 
by a Viſcount to avoid an Inſtitution of . 
other, who is inſtituted to A. his Chapel d 
Eaſe, as he pretends; if the other ſuggeſt 
that A. is a Pariſh Church by itſelf, a Pro 


| hibition ſhall be granted to try, whether i 


be a Pariſh by it ſelf; becauſe they my 


not try the Bounds of a Pariſh ; but not for 


the Inſtitution, becauſe that appertains u 
them to examine whether good or not. Mi 
14 7a. Fiſh and Chamberlayne ; but Haughi 
ſaid, that they might not try Inſtitution, 
without trying the Bounds of the Parih 
Rol. Abr. Prohibition, fo. 314, 315. (E 
„„ c 
4. If a Suit be in the Spiritual Court for 
Tithes, where the Queſtion is, whether the 


or. out of it within the King's Foreſt, ew 
after Sentence for the Plaintiff and an lp 
peal for the Defendant, a Prohibibition ſul 
be granted; becauſe it is all utterly out 


Pariſh; and alſo it concerneth the King; 
for if it be within the Foreſt of the Kin 
he ſhall have the Tithe, & Hullum temps 
cur Regi. Vide Hill. 9 Car. Rol. Ab. Ir. 
bibition, M. Caſe 1, 2. 


Of 


mn — 36s 
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II. Where Clerk Criminofu 
III. Scandalous Words ſpoken of 
a Clerk. 2 Gy, 


Vide ante Scandal, Slander, or 
Defamation. 


— IV. Eccleſiaſtical Officers. Se 


. Scandalous Words ſpoken of. 
Their Offices triable in the 2 >- 


I. Laying violent Hands on 4 ” 1 
Clerk, „„ „ 

1. Genera.ꝛ | | 
2. 7 leas zu. — . £ n 
3 20. 1 

S | _ 


e Courts, / 
| 1. Chancellors, & c. a . 
12, Surrogate. 3 Noel. 
1. Who to be, and bis W 2 2 54 
? 3. Proctor. — — 92 Fg: 
. How retained, aud bis Duty / 
1 4 Re- 
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ei Regiſter. 
270.3, 
4 Is a Temporal Officer. 
| 2 02, 2. His Duty. 
i | Do to. 


203, 2. To ſet up Tables of Fees. 


* 
- 


5. Apparator. 


i. What. 
2. His Opice. 


1. His Duty therein. 


2. Is Temporal. 
9 | 15 
SE 0 it: — 6. Pariſh Clerks. 


7. Sextons. 
TY 45 8. Church-wardens, Sideſmen, &c. Vit 


The Matiter. XXVI. 


2.04 - 


I. General. 
399 —2. Who to chaſe. © 
3 Their Accounts. 


WA 
4. Who to preſent. 
14 . Their Duty. 


Xt 6 - As to Strangers P reaching in their Churches. 


6. As to their Attendance on the Eccleſaſiu 
Courts. 


9. Schoot- Maſters. 


. Whether need the Ordiner Licence. 
323 f Not removeable at the Ordinary Pl 


„ 
3. As to licenſing Diſſenters to teach Kall 


3.9 4 „ 10. Midwives, &c. &c. &c. 
| I. Lig 


Nil 
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I. Layins violent Hands on a 
Clerk. 


1, General. 


1. WF one ſue a Prieſt, or Monk, or Ca- 
non, or Clerk, in the Temporal 
Law, in Debt, or Treſpaſs, and 
cauſe him to be arreſted by his Per- 

fon, if the Plaintiff at Law be for this Cauſe 

cited in the Spiritual Court de Violenta 

Manum injectionè in Clericum, the other ſhall 

have a Prohibition directed to the Judge. 

F. N B. 42 E. 1 

2. An Information in the Spiritual Court 
for laying violent Hands upon a Clerk in the 

Church, and Coſts given; and the Defen- 

dant is excommunicated for Non- payment; 


but becauſe it was not at the Suit of the 
Party, but on Information, in which Coſts 


are not grantable, the Court awarded a Pro- 
hibition. Mo. 540. 


3. Prohibition, and ſurmiſeth that the 


Defendant was a Clerk, and made an Af- 
fault upon his Servant, and he coming in 
Aid of his Servant, and to keep the Peace 
laid his Hands peaceably upon him ; where- 


vpon the Defendant made an Aſſault upon 


the Plaintiff, who defended himſelf; and 
then the Clerk ſued him in Court Chriſtian 
pro Vidlenta Injectione Manuum ſuper Clericum, 
where he pleaded all this Matter, and that 
if the Defendant had any Hurt, it was de 


ſon Aſſault demeſue ; but the Court Chriſtian 
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vould not allow this Plea ; but proceeded to 


8 4 Sentence 
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264 Jura Eccleſiaſtica. 
Sentence againſt him, and fined him 10 
and awarded Damages to the Clerk; where. 
upon he brought the Prohibition. The De. 
fendant confeſſeth the Plaintiff pleaded thi 
Plea in the Spiritual Court ; but ſhews that 
the Plea was condemned there for Non. A. 
tendance upon the Suit, and traverſeth the 
Refuſal of the Plea; and it was thereupan 
| Demurred. Godfrey moved for a Conſult 
tion, for the Suit was well begun in the $i. 
ritual Court, it being for beating of a Clerk 
by Stat. Artic.” Cleri, vide Nat. Br. 51, and 
this Plea pleaded there was well triable 
there, as I R. 3. 4. 46 E. 3. 32. And 
then the Allegation for taking away the Ju- 
riſdiction of that Court is well traverſable; 
as where a Cauſe alledged for removing af 
a Suit out of ancient Demeſne Court, it b 
traverſable, as 6 H. 4. 1. and 21 H. 6. 4 
Wherefore, &9c. Gaudy held, that this Caſe 
was out of the Stat. of Artic. Cleri and of 
Circumſpecte Agatis ; for here the Party had 
good Cauſe to beat the Clerk : And as to 
the Traverſe it is not good; for the Surmile 
is not traverſable, but he-agreed the Caſcin 
Ancient Demeſne ; for otherwiſe the Lord 
| ſhould loſe his Franchiſe ; but it is not ſo 
1 in the other Caſe, as in the Caſe alledged 
| to move a Plaint in a Recordare, it is not tra- 
verſable; and of that Opinion were all the 
Court, wherefore it was adjudged for the 
Plaintiff. Cro. Eliz. 655. See 5 Co. De fi. 

Reg. Eccl. g. a. | 

4. If a Man lay violent Hands upon a 
Clerk and beat him, for the beating Amends 
muſt be in the King's Court, and for the 
Laying violent Hands upon him, — 
| ma 
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may be in Court Chriſtian ; therefore if the 
udge in Court Chriſtian award Damages 
for the Beating, he does againſt the Statute. 
Dr. & Stud. lib. 2. cap. 32. fo. 118.6. 


A Prohibition was awarded, upon Surmiſe 


that the Defendant, a Clerk, had aſ- 
ſaulted the Plaintiff's Servant, for which the 


Plaintiff in the Prohibition peaceably put his 


Hands upon him, which he alledged in 
Court Chriſtian; but they would not allow 
it; wherefore Prohibition, notwithſtanding 
the Stat. De Articulis Cleri, & Circumſpecte 
atis. See Fitz. Nat. Br. fo. 51. 1 R. 3. 
+ 46 E. 3. 3. Mo. 915. 


II. here Clerk Criminoſus. 


1. PHE Eccleſiaſtical Decree, that all 

Clerks in any Orders, Greater, or 
Smaller, ſhould be exempt pro Cauſes Cri- 
minalibus before Temporal Judges, never 
was received, ſo never could have any Force 


here for Want of ſuch Reception; and for 


that it was againſt the Laws of the Land, as 
appears by infinite Precedents, as well as the 
King's Prerogative and Sovereignty, that 


any of his Majeſty's Subjects ſhould not wwe 


Obedience and pay Obſervance to the Laws 
made for the Government of the Realm. 
dee 5 Co. De Ju. Reg. Eccl. 3 2. b. 33. 4. 
Men Kings themſelves and their Miniſters, 
fudges, and Magiſtrates muſt ſo obſerve the 

Laus 
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Laus as to govern and determine by then, | 


take the liberty to ſay, it ſurpaſſeth Lay Ai. 
rance, or indeed of any other but confirmed ba. 
piſts, aud their Mercenary, or blind and be. 


ſotted Adberents, and Tools of Church Uſurgg- 


tion and Oppreſſion ; (tho it bas been ſtrong 
laboured by the Clergy heretofore, as well Arch. 
Biſhops and Biſhops as all others of that Body) u 
fay, any Ecclefiaſtic whatſoever, and much not 
fo to contend, that every petit and inconſiderabl 
Church Cleric ſhould be exempt from all, or any, 
the Obedience due to the Municipal Laws of or 


_ Country ; ſure none will have the Countenance 


to pretend this, who have at all conſidered ani 
weighed the diſmal Effects of ſuch an Exenp- 
tion; tho exerciſed only by church Incroah- 


ment, and that but for a ſhort Time, when the 


greateſt Wickedneſſes, even Murder itſelf, wen 
not only ſuffered to go unpuniſhed, but alſo con 
tenanced, nay, even juſtified and maintainti 
in Clericks by Guarding, Defending, and Sup 
porting ſuch being Murderers, c. in Biſhys 


Palaces, Religious Houſes, and Sanftuartes, 


from the juſt Reſentment of an offended St. 
reign, and his moſt juſt, equal, and mercifih 
Temporal Laws, made and provided againſt ſuc 
heinous Offences ; and that becanfe the Offende"s 


were Clerks, &c. Scoffing the Rule, Intercl 


Reipublicæ ne maleficia remaneant impunits 
2. In the reign of H. 2. The ancient 
Law was revived, (for tho it had been, h) 
Means of Diſloyal and Traiterous Church-Met, 
for a time ſuppreſſed, it always was the iin. 
doubted Law of this Realm) That if an 
Clerk ſhould commit Felony, that he ſhould 
be hanged, if Treaſon, that he ſhould be 


drawn and quartered. Da. 91, 92 4. b. 
— — 3. The 
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3. The Eccleſiaſtical Court may not exa- 


mine any Capital Crime, as Felony, or the 
like, not even for Purpoſes examinable 
there; and therefore they may not examine 
ſuch Crimes, though in Order to prove a 
Man Criminoſus, much leſs, when he is ſo 
proved in the proper Superior Court, 7o 
which the Spiritual Courts are but inferior, 
may they impeach the Sentence or Judgment 
in a proper Court, in a Court improper, 4s 


their's, in ſuch Caſe, is; but yet they may 


build a Sentence of Deprivation upon ſuch a 
Conviction, and they are bound by it, and 


it is dangerous for any Eccleſiaſtical Judge 


to come againſt it. Hob. 121. Searle's Caſe. 

4. Regularly the Ordinary, at Common 
Law, had no Power over a Clergyman in a 
Crime or Offence touching the Crown ; bur 
where ſuch Power was given to him by the 
Common Law. Hob. 290; and therefore 
when the King's Court delivered the Offen- 
der to the Ordinary, it implied a Power, or 
a Permiſſion of the Law, that he might deal 
vith him to convict, or diſcharge him, ac- 
cording to the Form of their Laws ; but 
ſince the Statute hath forbidden the Delivery 
of him to the Ordinary, it retains all Power 
itſelf, and denies the Ordinary's, and there- 
fore if he, at Common Law, would have 
convened a Church-Man to have deprived or 
degraded him, for Felony before his Trial at 


Law, a Prohibition would have lain for hold- 


ing Plea of a Cauſe of the Crown and pre- 
Judging the King's Court in cadem. Much 
rather then in the Marquis of Mincbeſter's 
Caſe, 6 Co. 23. where a Prohibition was 

_ granted, 
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| finiſhed in the King's Court: But if they 


| Sentences upon them, they were not to be 


granted, to ſtop the Probate of a Will for 
Goods; becauſe the ſaid Will did alſo gig 
Lands; for tho', in Truth, the Will be 
made uno _flatu, and interlaced within one 
Continent or Writing; yet in Effect they 
are two Wills, and of diverſe Natures and 
Effects, and Cognizances ; whereas in the 
other Caſe, the Crime is all Temporal iden 
Individuo, and the End of the See 
is only divers: That is, with us Capital, 
with them Deprivation, or Degrading, or 
the like. Hob. 290. Cro. Fac. 430, 431, 
ſame Caſe. 

5. If a Clerk in Felony was found not 
guilty, and diſcharged, notwithſtanding 
which the Ordinary would convene him 
again, and admit new Proof, that he wa 
guilty, in Order to deprive him, they were 
to be prohibited ; or if upon a Clerk's being 
delivered, Abſque Purgatione, to the Ordi 
nary, they would admit him to his Purga- 
tion, a Prohibition would lie, yea and 4 
Premnuire too; and yet theſe Offences are 
not ſo highly a Plea of the Crown, as Cri 
minal Cauſes; as amongſt Criminal Cauſes 
there are Degrees, as Treaſons, and even 
ſome againſt the King's own Perſon, alſo if 
they would proceed betwixt Conviction and 
Clergy, a Prohibition would lit for Pre- 
vention; for that the Cauſe is not yet 


would not controvert nor re-examine the 
Acts of the King's Courts, but build theit 


prohibited; as if they deprived a Man b) 
Sentence, becauſe he was convicted or 5 
| tainte 
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tainted of Felony, Murder, or Manſlaugh- 
ter, at Common Law. Hob. 290, 291. 
Cro. Fac. 430, 431, ſame Caſe. 2 Inft. 637. 


III. Scandalous Words ſpoken of 
a Clerk. 0 


Vide ante, Scandal, Slander, or 
Defamation. 


1. IF a Parſon call A. a Drunkard; where- 
1 upon A. anſwereth, Thou lieft, if the 
Parſon ſue him in the Eccleſiaſtical Court 
for giving him the Lie, a Prohibition lieth ;, 
for that the Cauſe for which he gave him 
the Lie, was not Spiritual, but depended 
upon a precedent Temporal Matter. Mich. 
Fac. Simpſon and Water. Rol. Abr. 295. 
8 
1 If a Man call a Miniſter Knave, Sear- 
jeant Roll ſays, he may be ſued for it, in 
the Eccleſiaſtical Court, and no Prohibition 
ſhould be granted. Prohib. 295. Cafe 8. 
ſed quere de ceo. Sur 1 Vent. 2. ou un Probib. 
juit grant en tiel Caſe, *©£—£8uw!wtx!ﬀ”L 
3. If F. B. ſay to J. D. it is reported that 
J. N did or doth keep in his Houſe a Man 
or a Boy to bugger, whereto F. D. an- 
ſwereth, the vile Villain would have done 
as much to me. If F. N. ſue F. D. averring 
himſelf to be a Miniſter, a Prohibition lieth; 
becauſe it is no Spiritual Defamation, and is 
Felony by  Stature. Mich. 8 Car. B. R. 
Higgon & Coppinger, intratur Hil. 8 Car. Rol. 
129. Rol. Abr. Prohib. 296, 297. Caſe 20. 


4. If 


2 


— 4 


7 


if the Defendant ſhew to the Temporal 


the ſaid Releaſe, and on that Account the 
Words were ſpoken, ſo that he might have 


in Time of Divine Service, yet becauſe Sen- 


Words, which is for all, a Prohibition ſhall 


_ oners, for ſaying to Butler, being a Miniſter, 


his Ears cut off; Parlor juſtified, becauſe 


would not allow of this Juſtification ; but 
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4. If a Man libel for ſaying of him, thou 
art fitter for the Pillory, than for a Preacher, 
and that he ſpoke the Words in Time of 
Divine Service; and herenpon Sentence is 
given, that he ſhould recant the Woids, &. 


Court, that he ſpoke them of a certain Re. 
leaſe, Ec. ſaying that the Plaintiff had forged 


had an Action at Law for the Words, in ſuch 
Caſe, tho* the Suit be maintainable in the 
Eccleſiaſtical Court for ſpeaking the Words 


tence is given that he ſhould revoke the 


go for all. Mich. 38 & 39 Eliz. Butler 
and Bartlet, Rol. Abr. Prohib. 316. Caſe 1. 

5. Prohibition, becauſe the Plaintiff Par. 
lor was convened before the High Commiſſ- 


that he was fitter to ſtand on the Pillory 
than preach in the Pulpit, and that he had 
taken two Orders already, that he lacked 
but taking the third, which was, to have 


Butler had forged an Acquittance, and 
ſhewed it in certain; the Commiſſioners 


cenſured him to ask Forgiveneſs ; where- 
upon he brought the Prohibition, and it was 
adjudged maintainable ; becauſe the high 
Commiſſioners had nothing to do with this 
Cauſe, unleſs it was in Time of Divine Ser- 

vice. Mo. fo. 460. Caſe 639. 
6. Dr. Parſons libelled againſt Coxeter, for 
ſaying of him, He bad no Senſe, was 4 
1 Duuce, 
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Dance, and a Block head, and he wondered the 
Biſhop would lay his Hands upon ſuch a Fei- 
low, and that be deſerved to have bis Gown 
gnied over bis Ears, a Prohibition was 
granted; for a Parſon is not puniſhable in 
the Spiritual Court for being a Knave or a 
Blockhead more than another Man; and 


be deprived for Want of Learning; the 
Chief Juſtice ſaid, if that be the Caſe he 
muſt bring his Action at Law; for that was 
a Temporal Damage; and a Prohibition was 
granted. Salk. 692. See 1 Len. 2. 

7. A Prohibition was prayed and granted, 
vpon a Suit in the Eccleſiaſtical Court, by 
a Parſon for calling him Fool, Aſs, and Gooſe, 
for they are but Words of Heat, and do 
not touch him in his Profeſſion. 2 Lev. 49. 
8. If a Clergyman be a Bailiff of a Ma- 
nor to J. S. and he oppreſs the Tenants, 
and one of them ſays to him, Thon art a 
Knave, and fitter to wear a white Cloak than 
a black one, if the Parſon ſue him for theſe 
Words in Court Chriſtian, a Prohibition 
ſhall be granted. Rol. Ab. Probibition, 295. 
Caſe 6. 3 LOOS 0 
9. Hill. 6 Geo. 2. Bovey and Busby. 

The Parties being both Clergymen, the 


the Eccleſiaſtical Court for theſe Words, 
lou are an old Rogue, and a Raſcal, and 


by every Body; and likewiſe for ſay- 
ng of him at another Time, Tow are a 
Liar. Mr. Filmer now moved for a Prohi- 
dition, notwithſtanding the - firſt Set of 
Words were ſaid to be ſpoken againſt the 


whereas it was urged, that a Parſon might 


Plaintiff libelled againſt the Defendant in 


4 contemptible Fellow, deſpiſed and bated © 


- Plaintiff 
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Eccleſiaſtical Court had not a Turifdidion 


 reformatione ex promotione C. becauſe that ( 
being a Proctor of the Spiritual Court, and 


Thou art or he is a ſcabbed Knave, ani « 


à Prohibition lies; for it is not any Spiritual 


to B. and then B. dies, and the Biſbop 


Dura Eccleſiaffica; 
Plaintiff in his Eunction. The Lord Chief 
Juſtice doubted, whether, in ſuch Caſe, the 


however a Rule was made to ſhew Cult 
Juſtice 5 * 


1 . IV. Eccleſ aftical Officers. 
Y, Scandalous 77 ords ſpoken of, 


TE 4 2 Surrogate ſue B. in the Spiritual 
Court ex officio, pro ſalute anime, Q mori 


a Maſter of Arts, the ſaid B. ſaid to hin, 


pickerel\ Bum-Bailif, vel fic, I ſcorn is be 
abuſed by ſuch a ſcabbed -Knave, or ſuch « 
pickerel Bum-Bailiff, as thou art, and aven 
that it was ſpoken: to  defame C and in 
Contempt of the Eccleſiaſtical JuriſdiQon; 


Slander, nor any Defamation to the Court 
Mich. 8 Car. B. R. Cory and Ward, Rol. 4 
e 297. Caſe 22. 1 


2. Their Offices Ti 33 and * 
fore, as ſuch, triable in the Ten- 
Poral Courts. 


*  Chitrcellors.. 


JF a Biſhop gr ant the Office of Chancel- 
lor to A. 2 B. and after A releaſeth 


; 4 gives 


* . 
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gie it to R. againſt whom A. ſues in the 


Feclefiaſtical Court, ſuppoſing the Releaſe. 


void, a Prohibition ſhall go; becauſe the 


| Office is Temporal, though he exerciſe the 


Office in Spiritual Matters. Rol. Abr. Prohi- 
bition, F. 38. 8 Ja. But if the Knowledge 


of the Chancellor in the Canon Law be the 
Queſtion, no Prohibition to go; for they 


are the proper Judges. 39. tamen quære. 


2. Aſſiſe was brought by Sir 7ohn Bennet 
for the Office of Chancellorſhip of the Arch- 


biſhop of Tork; the Defendant endeavoured 
to gain an Injunction, out of the Star- 
Chamber, to ſtay his Suit, he being by Sen- 
tence and Decree there, (for Bibery and 
other Miſdemeanors in his Office of Judge 
of the Prerogative Court) fined 20000 J. 


and cenſured to be impriſoned and made 


incapable of any Office of Judicature, by 
Reaſon whereof, being diſabled to hold that 
Office in Queſtion, the Defendant obtained 


it, and pretended this Aſſiſe was brought 


by Sir John Bennet, that he might injoy the 
ſaid Office, contrary to the Decree; he 
therefore prayed to ſtay his Proceedings; 
whereupon Sir 7obn Bennet, having Day gi- 
ren him to ſhew Cauſe, why an Injunction 
ſhould not go, ſhewed then a Pardon from 
the late King, after the ſaid Sentence, 


wherein was recited all the Bribery, and 


Offences contained in the ſaid Decree, and 
all Puniſhments and Penalties by Reaſon 
thereof, and all Diſabilities, and Incapaci- 
ties, and all Things concerning the ſaid Sen- 
tence, except the ſaid Fine of 20000 J. and 


and thereupon the Court of Star-Chamber 


requeſted Sir John Waller, Chief Baron, and 
Vor. II. 1 Sir 
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Sir Francis Harvey, third Juſtice of the 

Common Pleas, to call to them all the lu. 

ſtices and Barons, and to conſider of the 1 

Decree and Pardon, and to certify their 0. 

pinions, whether it were fit to permit the 
Proceedings in the Aſſiſe or not; and all the 

Juſtices and Barons being aſſembled at &. 

jeants-Inn Hall, the Sentence and Pardon 

| were read before them, and the Caſe ar. 

gued by Counſel on both Sides; and it wy 
reſolved by the Juſtices and Barons, that 

| this Pardon hath taken away all Force of 
| | the Sentence in the Star-Chamber, except 
the Fine of 200001. and all Inabilities are 
diſcharged thereby, and that the Sentence 
never took from him the Office, but the 

| Execution thereof; neither gave Authority 
| to put in another; but if the Archbiſhop, 
| before the Pardon, and after the Sentence, 
6 had appointed him to execute his Office, and 
he durſt not do it, then, peradventure, the 
ſaid Archbiſhop for his Non-attendance, 
might have ſeiſed the ſaid. Office, and grant- 
ed it to another; but the Sentence of itlelf 
could not take away the Office, being a 
Freehold : And the Pardon having taking 
away all the Offences; they therefore con- 
ceived it convenient to permit him to pro- 
ceed in the Aſſiſe; and if doubtful, it may 
be found ſpecially, and ſo receive a judici 
Hearing. Cro. Car. fo. 55, 56. 
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Juta Eccieſcaſtica, 
1 Surrogate. 


1. ho to be, and his Duty. 


1. No Chancellor, Commiſſary, Arch- 
deacon, Official, or any other uſing Eccle- 
ſaſtical Juriſdiction, ſhall at any Time ſub- 
ſtitute, in their Abſence, any to keep any 
Court for them, except he be, either a 
erave Miniſter, and a Graduate, or a li- 
cenſed publick Preacher and a beneficed 
Man, near the Place where the Courts are 
kept, or a Bachelor at Law, or a Maſter 
of Arts at leaſt, who hath ſome Skill in the 
Civil and Ecclefiaſtical Law, and is a Fa- 
yourer of true Religion, and a Man of 
modeſt and honeſt Converſation, under Pain 
of Suſpenſion for every Time that they of- 
fend therein, from the Execution of their 
Offices, for the Space of three Months, 7o- 
lies quot ies; and he likewiſe who is fo de- 
pured, being not qualified as aforeſaid, and 
yet ſhall preſume to be a Subſtitute to any 


ſoreſaid, ſhall undergo the ſame Cenſure, in 
Manner and Form, as is before expreſſed. 
Can. 128, 3 

2. In Canc. 1 May 1740. Havers and Havers. 
If the Court of Chancery ſee the Exer- 
iſe of a Juriſdiction by a Surrogate, be to 
a Infant's Prejudice, where the Admini- 


Witate, and the Adminiſtrator a Truſtee 
0 interfere, and take Care that the Infant 


de not prejudiced, i ſuch Caſe, eſpecially 
T 2 where 


Judge, and ſhall keep any Court, as is a- 


[tration is but a limited one, as durante mi- 


the Infant, it is incumbent on Chancery 


275. 
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where the Adminiſtration was, as my Lord 


indigent one, as was the principal Caſe. 


thereto conſtituted and appointed by the 
Party himſelf, either before the Judge, and 


| bled; we call that Proxy ſufficient, ſaith thi 


by ſome authentical Seal, the Party's Appro- 
bation, or at leaſt his Ratification there 


from the Exerciſe of his Office, for tit 


Releaſe or Reſtoring. Can. 129. 
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Chancellor ſaid, in the principal Cafe it 
had been, granted in a careleſs, ſlovenly, and 
ſcandalous Manner, and where it was in. 
cumbent on the Surrogate to have taken 
Care, as the Eſtate was conſiderable, the 
Adminiſtration ſhould have been granted u 
a reſponſible Perſon, and not to a poor an 


3. Proctor. 
1. How retained, and his Duty. 


1. None to procure in any Cauſe, unlh 


by Act in Court, or unleſs in the Begin 
ning of the Suit, he be by true and ſuf 
cient Proxy thereunto warranted and ens 


Canon, which is ſtrengthened and confirme 


withal concurring, all which Proxies fhal 
be forthwith by the ſaid Proctors exhibited 
into the Court, and be ſafely. kept and pre 
ſerved by the Regiſter, in the publick Re 
giſtry of the ſaid Court; and if any Rt 
giſter offend therein, he is to be ſecluded 


Space of two Months, without Hope 


2. For leſſening and abridging the Multi 
tude of Suits and Contentions, as alſo fi 
preventing the Complaints of Suitors 1 


Courts Eccleſiaſtical, who many Times 
brer⸗ 
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merthrown by the Overſight and Negligence, 
or by the Ignorance and Inſufficiency of Proc- 
tors, and likewiſe for the Furtherance and 


Increaſe of Learning, and the Advance- 


ment of Civil and Canon Law, following 
the laudable Cuſtom heretofore obſerved in 
the Courts of the Archbiſhop of Canterbury, 
it is willed and ordained by that Canon, 
That no ProQtor exerciſing in any of them, 
ſhall entertain any Cauſe whatſoever, and 
keep and retain the ſame for two Court- 
Days, without the Counſel and Advice of 
an Advorate, under Pain of a Year's Su- 
ſpenſion from his Practice; neither ſhall the 
judge have Power to releaſe, or mitigate 
the ſaid Penalty without expreſs Mandate 
and Authority from the Archbiſhop. Can. 130. 
3. No ProQtors ſhall conclude any Cauſe 
depending, without the Knowledge of the 
Advocate retained and feed in the Cauſe, 
which if any Proctor ſhall do or procure to 
be done ; or ſhall, by any Colour whatſoever, 
defraud the Advocate of bis Duty or Ee; 
or ſhall be negligent in repairing to the 
Avocate and requiring his Advice, what 
Courſe is to be taken in the Cauſe, he ſhall be 


ſuſpended from all Practice for the Space of 


r Months, without Hope of being thereunto 


| Teflored, before. the ſaid Term be fully com- 


pleat. Can. 131. 
4. As it is found by Experience, that the 


loud and confuſed Cries and Clamors of 


Proctors in the Courts of the Archbiſhop, 
ae not only troubleſome and offenſive to 
the Judges and Advocares, but alſo give Oc- 
caſion to the Standers-by of Contempt and 
umny towards the Court itſelf; that 
T3 more 


Acts be faithfully ordered, and ſet down by 
the Regiſter, according to the Advice ani 
Direction of the Advocate, that the aid 
Proctors refrain loud Speech and Brabling, 


ſently be filent, upon Pain of filencing for 
two whole Terms then immediately fo 


133. 


Jura Eccleſiaſtica. 

more Reſpect may be had to the Dignity of 
the Judge than heretofore, and that Cauſe 
may more eaſily and commodiouſly be han. 
dled and diſpatched, all Proctors in the 
ſaid Court, are ſpecially to intend that the 


and behave themſelves quietly and modeſtly, 
and that when the Judges or Advocates, or 
any of them, ſhall happen to ſpeak, they pre- 


low. 
ing every ſuch Offence; and if any of them 
ſhall a ſecond Time offend, and after due Mo- 
nition ſhall not reform himſelf, let him be 
for ever removed from his Practice. Cor, 
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4. Regiſter. 
1. Is a Temporal Officer. 


1. If there be a Queſtion between two 
e upon two ſeveral Grants, which 
hall be the Regiſter of the Biſhop's Court, 
it ſhall not be tried in the Biſhop's Court; 
but at Common Law; for though the K- 
jectum circa quod be Spiritual, yet the Offce 
is Temporal. Rol. Abr. Prohibition, T. 35 
or 36. F. Caſe 43. 1 26 

2. Hill. 8 Geo. 2. B. R. The King and 
Wheeler. 

Mr. range moved for a Mandamis to 
the Deputy-Regiſter of Durbam, to delivet 
over to his Principal all — 

| atin 
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ling to that Office; the Deputation being 
expired ; and the Caſe of Herne and —— 

Paſ. 6 M. 3. was cited, where, after the 
Right to the Office of Regiſter of Hereford 
was tried in an Aſſiſe, the like Motion was 
granted; and accordingly Rule was to ſhew 
Cauſe; and now in Eaſter Term Mr. Fen- 
wick, coming to ſhew Cauſe, he laid down 
the Fact to be thus, Thar the Deputy was 
Auguſt 173 1 appointed Deputy to one Trot- 
ter for three Years, and that in December 


the Defendant, came to another Agreement, 
that after the Expiration of theſe three Years 
the Defendant ſhould injoy this Office four 
Years longer. This Agreement, tho' in Wri- 
ting, was not under Seal; hereupon the De- 
fendant brought his Bill in Chancery againſt 
Trotter to enforce a ſpecifick Execution of 
this Agreement, and in that Court Proceed- 
ings had been therein to Publication, and 
on this State of the Caſe, he ſubmitted it, 
the Rule ought to be diſcharged ; he ſaid, 
Mandamus's of this Sort were not due ex de- 
bito juſtitiæ; and as there was a Suit depend- 
ing concerning this Office, that was a ſuffi- 
cent Reaſon for the Court's refuſing it, to 
which Purpoſe was cited the Cafe of The 
King and Vincent. Mr. Strange argued, on 
the other Side, that Mandamas's ought to be 
granted by the Court de jure, and ſaid the 


Equitable Intereſt, bur the Books ought to 
be granted ro him who has the legal Poſſeſ- 
hon. of the Office. My Lord Chief Juſtice 
declared, he did not think theſe Writs were to 
be granted de jure, but that the proper Rea- 

14 n 


following the Regiſter and his ſaid Deputy, 


Diſpute in Chancery is merely relating to an 
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Caſe the Rule was diſcharged. In Hill 
fered for Cauſe why a Mandamis ſhould not 


Wheeler, and in the next place, that he | 


Jura Eccleſiaſtica, 
ſon and Occaſion for granting them iz 
where otherwiſe the Courſe of Juſtice would 
be obſtructed ; he did not think, that where. 
ever a Perſon was in Poſſeſſion of an Of. 
fice, that the Court ought always, for tha 
Reaſon only, to give him Poſſeſſion of the "WR cri 
Books alſo, by a Writ of Mandamus, Sup. *. 
poſe a Man is a Diſſeiſor of an Office, the 
Court will not do it. And Vincent's Cafe 
cited his Lordſhip thought a Caſe in Point, 
and a full Authority to the preſent Purpoſe; 
and there his Lordſhip obſerved, the Cour 
refuſed to grant a Mandamus to the Biſhoy 
of London, to grant a Licence to a Lecturet, 
on this Reaſon only, that a Suit was then 
pending in the Court of Exchequer con- 
cerning the Lectureſhip; ſo in the principal 


9 Geo. 2, Mr. Fenwick came again and of- 


go to the Defendant to deliver the Books 
over to his Principal: He agreed indeed, 
that the preſent Caſe had ſome Appearance 
of Variance from what it was on the forme! 
Motion ; for now it is inſiſted upon in the 
firſt place, that a Decree has paſt againſt 


run away, and deſerted his Office; howeve! 
he ſubmitted it, thoſe Objections migit 
both of them receive a very proper Anſver; 
as to the firſt of them, he ſaid, though 6: 
Honour of the Rolls had decreed againk 
Wheeler; yet an Appeal from that Decree 1 
now pending. And to the ſecond he faid, 
IVheeler had delivered over the Cuſtody of 
the Books to a Perſon of known Ability and 
Reputation. My Lord Chief Juſtice 0 


Jura Ecclefiaſties; = 
ind this Matter of the Party's Deſerting the 
Office appeared on the former Motion, he 
ſhould even then have been for granting the 
Mandamns, though no Decree was at that 
Time; and ſaid further, there being a De- 
cree now pronounced, though appealed from, 
was certainly an additional Circumſtance for 
granting the Mandamus ; the reſt of the 
judges according with his Lordſhip, the Rule 
was made abſolute. N | 
z. 8 & 9 Geo. 2. B. R. Stephens and 
Nooding. N OE TINS 

This was a Motion to ſuperſede a Man- 
lamus, to reſtore Richard Stevens to the Of- 
fice of Regiſter of the Archdeaconry of Leice- 
fer, ſaid by Counſel, that anno 1710. a Grant 
vas by the Archdeacon of this Office to one 
Rvoding in Reverſion expectant on a former 
Patent to Stephens, afterwards Rooding came 


to the Poſſeſſion of this Office, and conti- 


nued 21 Years in it, during which Time he 
appointed Richard Stevens, his Deputy; and 
anno 1731. the Archdeacon granted a Patent 
to Richard Stevens, that he might be able to 
try the Validity of Rooding's Grant; and 
thereupon Richard Stevens inſiſted on keep- 
ing the Poſſeſſion of this Office in his own. 
Right; whereupon Rooding applied for and 
obtained a Mandamus from this Court to re- 
ſore him, and the Validity of his Grant re- 
ceived a Determination for him by Verdict, 


ince which, there hath been a Writ of Er- 
ror in the Exchequer-Chamber upon that 


Judgment, which was affirmed ; and there- 


upon another Writ of Error was brought. 


before the Houſe of Lords, whereon was a 
Noz-proſ”, wherefore he ſubmitted it, that 


it 
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28; Jute Eccie namen. 
| it was not reaſonable that this Matter ſhout 
through any farther Examination on! 
econd Mandamus. But my Lord Chief . il 
ſtice ſaid, that the former Mandamit w 0 
granted to the Archdeacon, and not to N. 
«hard Stephens; ſo that this Caſe is no mot 
than the common one, where two Perſont 
are contending about the Right to an Of. m. 
fice; as of Capital Judges, one of then 
brings a Mandamus, the Corporation ſubmit 
to it, yet the other may have a new Ju. 
damus notwithſtanding ; and Page Tuſtice 
ſaid, the Court did the ſame Thing, in the 
Caſe of Mr. Barcoat, concerning the Office 
of a Clerk of Aſſiſe; and the Reſt of the 
Court were of the ſame Opinion, and ac. 
cordingly the Motion was refuſed. 


tl 
* 2. His Duty. f 
| 1. General to. e 1 q 
1 If any Regiſter, or his Deputy, or Subſti | 
| tutte whatſoever, ſhall receive any Certificate 


without the Knowledge and Conſent of the 
Fudge of the 'Court, or willingly omit to 
cauſe any Perſon cited to appear upon any 
Court-Day, to be called, or unduly put of 
or defer the Examination of Witneſſes to 
be examined by a Day ſet and affigned by 
the Judge, or do not obey and obſerve tht 
judicial and lawful Monition of the {aid 
Judge, or omit to write, or cauſe to be 
written, ſuch Citations and Decrees as ate 
to be put in Execution, and ſet forth before 
the next Court-Day, or ſhall not cauſe all 
Teſtaments, exhibited into his Office, to be 
4 | reiſtred 
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Jura Ertleftaltics: 
red within a convenient Time, or mall 
ſet down» or enact as decreed by the Judge” 
any Thing falſe or conceited by himſelf, and 
not ſo ordered or decreed, or in Tranſmiſ- 
fon of Proceſſes to the Judge ad quem, ſhall 
add or inſert any Falſhood , or Untruth, 
or omit any Thing therein either by Cun- 
ning or groſs Negligence , or in any Cauſes 
of Inſtance, or promored of Office, ſhall in- 


directly, with either Party in the Suit, or 


in the Execution of their Office, ſhall do 
oupht elſe maliciouſly or fraudulently, where- 
by the ſaid Eccleſiaſtical Judge or his Pro- 
ceedings may be flandered or defamed, it 


is by this Canon ordained ſuch Regiſter, or 


his Deputy, or Subſtitute offending in all or 
any. of- the Premiſſes, .ſhall by the Biſhop of 
the Dioceſe be ſuſpended from the. Exerciſe 
of his Office, for the Space of one, two, or. 
three Months, or more, according te the 
Quality of his Offence, and that the ſaid Bi- 
ſhop ſhall aſſign ſome other Publick Notary to 
execute and diſcharge all Things pertaining 
to his Office during the Time of his faid 
duſpenſion. Can. 134. eee 

2. Proctors, Proxies of Retainer are to be 
ſafely kept and preferved by Regiſters, on 
lein of Suſpenſton. Prout in the Canon 129. 


2 7 ſet up Tables of Fees. | 


ng to every Eccleſiaſtical Judge, ſhall place 
To Tables containing the ſeveral Rates 
and Sums of all the ſaid Fees, one in the 
oa! Place, or Conſiſtory where the Court 
ufept, the other in his Regiſtry, and _ 
; = O 
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k p appointed, thar the Regifter beleng· 
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of them in ſuch Sort that every one cho 


Copy of them, and if any Regiſter fil 


ſtitution, he ſhall for every 


to appear in the Spiritual Court, and be 


cerned may, without Difficulty, come t 
the View and Peruſal thereof, and take: 


therein, he is to be ſuſpended, till he cauſe 
the ſame to be done: And the ſaid Table 
being once ſet up, if he ſhall at any Tine 
remove or ſuffer the ſame to be remored, 
hidden, or any Ways hindered from Sipht, 
contrary to the true mung of that Con- 
ſuch Offence be 
ſuſpended for ſix Months. Can. 136. 


3. Apparatur. | 
1. What. 4550 
| He is the Meſſenger who cites Offender 


J e ak. on RENE: 


ſerves the Proceſſes thereof. Blo. Law Dif. 
_—— | 


2. His Office. 
1. His Duty therein. 


For the Redreſs of ſuch Abuſes and Ig. 
grievances as are ſaid to grow by Summone!s 
or Apparators, and that the Multitude of 
Apparators be (as much as is poſſible) a. 
bridged or reſtrained, it is by this Canon oi. 
dained, that no Biſhop or Archdeacon, f 
their Vicar, or Officials. or other inferior Or- 
dinaries, ſhall depute or have more Appa- 
rators to ſerve in their Juriſdictions reſpec 
tively, than either they or their Predeceſſor 
were accuſtomed to have thirty Years be. 
fore the Publiſhing of theſe Conſtitution 
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or Canons, anno 1603. all which Apparators 
xe orderly themſelves to execute their Of. 
fices, and that they do not by any Colour 
or Pretence whatſoever, cauſe or ſuffer their 
Mandates to be executed by any Meſſenger, 
or Subſtitutes, unleſs upon ſome good Cauſe 
to be firſt known and approved by the Or- 
dinary of the Place; moreover they are not 
to take upon them the Office of Promoters, 
or Informers for the Court, neither to exact 
more or greater Fees than are in the ſaid 
Conſtitutions preſcribed. And if either the 
Number of the Apparators deputed ſhall 
exceed the aforeſaid Limitation, or any of 
the ſaid Apparators ſhall offend in any of 


the Premiſſes, the Perſons deputing them, s 
if they be Biſhops, ſhall, upon Admonition fiat 


of their Superior, diſcharge the Perſons ex- 
eceding the Number ſo limited. If inferior 
Ordinaries they ſhall be ſuſpended from the 
Execution of their Office, until they have 
diſmiſſed the Apparators by them ſo deputed, 


'and the Parties themſelves ſo deputed 


ſhall for ever be removed from the Office 
of Apparators, and if being ſo removed they 
defiſt not from the Exerciſe of their ſaid 


Offices, let them be puniſhed by Eccleſiaſti- 


cal Cenſures, as Perſons contumacious. Pro- 
vided, that if, upon Experience, the Num- 
ber of the ſaid Apparators be too great in 
any Dioceſe in the Judgment of the Arch- 


biſhop of Canterbury, for the Time being, 


they ſhall by him be ſo abridged, as he ſhall 
think meet and convenient. Can. 138. 
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diver- 


2. $4 s dhe. 


| Nes Satk. 468. 3 Mod. 335. 


pale and Coldwell, a Prohibition by Conſent 


Suggeſtion, that the Pariſhioners by Pre- 


b entlasten. 


. Paſeh. anno 172%. B. R. The Kin 15 
Betfworth. 
. v. Aus moved for a Mandamus to be | 
directed to Dr. Betſwor:h, Judge of the be Wi "" 
rogative Court, to admit FiJke to the Offi 


of Apparator General, he ſaid the Office ll 4 

was a Freehold, and that he rememberet 

the like Motion made by the Predeceſſot of 

the preſent Gentleman, and allowed. Rey. Will © 

nolds and Probin, Juſtices, only fitting, Ju. v 

ſtice Reynolds ſaid, that Mandamuis 2 0 U 

been denied in the Cafe of a Proctor, and ü 
tberefore, as they were not clear in the 6 


Point, they made a Rule to ſhew Cauſe 


«6, Pariſh-Clerks. | 


1. If the Church-wardens have uſed, Time 
out of Mind, to elect the Clerk, and a Suit 
is in the Eccleſiaſtical Court to remove him, 
and put in another at the Nomination ef 
the Parſon, a Prohibition lieth. Rol. Abr. 
Probibition, F. 42. Mich. 22 Ja. Caſe Ma- 


to try a Cuſtom. Hill. 22 Fa. & Paſ. 19 fa 
& Paſ. 11 Ca. 

2. If a Parſon libel in the Spiritual Court 
againſt ſeveral of his Pariſhioners, for In- 
terruption in placing a Clerk, and, upon 


ſcriprion, Time whereof, Ec. were uſed, 
to elect a Clerk, a Prohibition was grants 
I n 


= 
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Aud ſo had been granted before, 19 Fa. in 


ah. Caſe, Parſon of Whitechapel, and 


in ſeveral other Caſes. Palm. 379. 


z. If the Clerk of a Pariſh claims by Cu- 
ſom to have ſo much Bread of every Inha- 
bitant at Chriſtmas, and ſue for it in the Spi- 
ritual Court, a Prohibition lieth ; for it 
js not like a Penfion due to a Parſon. Rol. 
Hr. Prohibition, F. Caſe 43. 

4 Trin. 1727. B. R. Townſend and Thorpe. 

Motion was for a Prohibition to ſtay Pro- 
ceedings in the Eccleſiaſtical Court, who 
was there proceeding to deprive the Plain- 


tif of the Office of Pariſh-Clerk, whereto 


the Parſon had appointed him, and this Mo- 
tion was intended to be grounded upon a 
Charge of Sodomy, but the Motion was 


rejected ; for that it was, as the Court ſaid, 


unfit that a Man ſhould be ſuffered to re- 


great a Piece of Beſtiality, and rather de- 
tied the Prohibition ; for that the Tempo- 
tal Courts had no Way of depriving him; 
and the Court ſaid, they grounded them- 
ſelves upon a like Caſe, 1 Lev. 138. where a 


Prohibition was moved for, and refuſed, to 


top the Spiritual Court from proceeding to 


deprive one for forging Orders, (the ſame 


Caſe is in 1 Sid. 217.) they ſaid further, that 
the Office of a Pariſh-Clerk, even when he 
ame in by Election; and therefore, as I 
ancetve, even in ſuch Caſe, they would have 
refuſed the Prohibition; That a Man coming 
nto an Office by Temporal Hands, would 
dot change the Nature of the Office. As J 
ake it, this Caſe is not unlike ſome Caſes of 
Kamen's Mages, where the Temporal Courts 

Wil: 


main in ſuch Office who was guilty of fo 
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Remedy, which, in ſuch Caſes, are there g. 


Hil. 4 Geo. 2. The King and The Biſhy 9 


fuſfering the Eccleſiaſtical Courts proceeding in 
ſuch particular Caſes on Account of the Fitn| 


1 69 al. 


there in a Suit by the Church-Wardens of 


other was, that admitting he may, whether 


eſpecially when ſupplied by a Parſon, as this 


Jura Eccleſtaſtica, 
will allow the Admiralty to take Cognizance of 
Matters which do not ſtrictiy fall within thi 
Turiſdiction, on Account of the Aptneſi of the 


ven. Vide Caſe Buck and Atwood, B. A 
Paſch. 11217. Newcomb and Higgs, B. 


© » x, co 


Litchfield and Coventry, concerning Ruſhwirth 
ber of Coventry School, under this Ti, 
Divifion School-Maſters; as to this Cort 


of their Remedy. — 
5. Mich. 4 Geo. 2. B. R. Speak v. Im 


Dr. Andrews came now to ſhew Cauſe 
why a Prohibition ſhould not go to the Com- 
miſſary of St. Pauls, to ſtay proceeding 


.. Fo} fa f wm oP — 4 i. 0) cc *X23 


St. Giles's Cripplegate, to compel the now 
Plaintiff, Speak, to take a Licence from the 
Ordinary in order to qualify him to act a 
Deputy to Venn, a Clergyman, appointed 
Clerk, according ta Canon; he faid there 
were two Points, which would properly fil 
out in this Inquiry; one was, whether a 
Clerk of a Pariſh can make a Deputy; the 


— > wy Tz 


m> fa a =" mu 9neS 


ſuch Deputy may be obliged to take a L- 
cence? To the firſt Point, he ſubmitted it 
a Pariſh Clerk could not make a Deputy: 
The Exerciſe of this Office related t0 
Matters meerly Spiritual; and therefore the 
Office was to be conſidered, as Eccleſiaftica 


> £= 
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Caſe is, the Conſequence of which was, that 
ſuch Officer could not make a Deputy; 


1 the 


Jura Eccleſiaſtica. 
the Rule of the Civil and Canon Law is, 
that all Perſons ſhall exerciſe their Offices 
1, WH themſelves, in proper Perſon, and not call in 
i WY Aid the Affiſtance of any other. To the 
R other Point, he allowed there was no expreſs 


N. Canon which required theſe Officers, that | 


esen act in Perſon, as Pariſh Clerks, to take 
1) WI Licence, but the Canons 1603 do ap- 
point the Biſhops Prœordinator ommium, and 
11 me Conſtruction of this Canon has been, 
u That Clerks of Pariſhes ſhall be under the 
el Regulation of the Biſhop, and ſhall take 
WY Licences, and then he argued, that, as this 
was reaſonable that the Clerks themſelves 
ſhould take Licenſes, there was equal Rea» 
ſon that their Deputies ſhould do it alſo, 
Mr. Reeve, on the other Side, urged, that. 
this Office was conſidered in Law, as Tem- 
poral, and to the Purpoſe cited 13 Cv. 70. 
18 B. 3.27. Mar. 101. 1 Keb. 286, and if 
this was ſo, then he ſubmitted it, as a Con- 
ſequence, that the Clerk might make a De- 
puty; he ſaid, it's determined that a Conſta+ 
ble may, and ſo it was of all other Officers. 
And, as another Conſequence, he ſubmitted 
It there's no Occaſion for a Licenſe. The 
Court at preſent inclined to think the ſettled 
r DiſtinQtion was, that this Office is conſidered, 
* # Temporal, when ſupplied by the Pariſh 
h pon a Cuſtom, but Spiritual, when ſup- 
bed by the Parſon, according to the Ca- 


| i Prohibition, that the Party might declare 
6 n it, and gave a Week's Time; though 
5 WY >*fjcant Chapple ſaid, that four Days was 
. te uſual Time. The Plaintiff having de- 

©" in Prohibition, this Matter now came 


he Vor, II. U On 


on; however they thought proper to grant 
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on again upon Demurrer to the Defendant 


an Eftate for Life in the Office; and then 


_ depriving ſuch Officer, and to this Purpoſe 
cited 2 Broꝛunl. 11. in the Caſe of a Chan- 


Jura Eteleſiaſtica, 


Plea this preſent Eaſter Term, and Serjeamt 
Eyre, for the Plaintiff, argued, that there 
were divers Authorities in the Books, which 
declared a Pariſh Clerk, a Temporal Offcer, 
and he particularly cited Palm. 359. n 
Fac. 670, and ſaid, no Difference was taker 
as to the Manner of his coming in; but if 
that Point was to be given up, till upon the 
general Nomination of the Parſon, he ha 


this Court has a Right to grant its Probi. 
bition, and prevent the Spiritual Count from 


cellor of a Dioceſe ; and ſo it is in the Cak 
of a Regiſter. He further infiſted, that the 
Eccleſiaſtical Court had no Power or Au. 
thority to require a Clerk to take a Licenſe 
Serjeant Chappel, on the other Side, ſubmit- 
ted it, that whatever was the Authority df 
the old Books, that a Clerk is a Temporil 
Officer in its Nature; yet the Court has, d 
late, taken a Difference between the Manner 
of coming into this Office; and this, he in- 
ſiſted, appears from the Caſe of Joumſcn 
and Thorpe, where the Court allowed tht 
Spiritual Court to proceed in depriving a 
Pariſh Clerk, where he was nominated b 
the Parſon, which, he faid, he apprehended 
they would not have done, had he been 
elected by the Pariſh, he then ſaid, the Ne 
ture of this Office made it unfit, that it 
ſhould be ſupplied by a Deputy. Perſonal 
Qualifications are required in a Clerk of 4 
Pariſh by the 91 Can. Anno 1603. as he muſt 


be 20 Years of Age, able to read and "my 
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»nd of a competent Underſtanding in Sing- 


ſtruction upon that Canon, ſays, they were 
originally Aſſiſtants to the Miniſter; he alſo 
obſerved, that theſe Inferior Officers, in ge- 
feral, could not make Deputies; a Conſta- 
ble, he ſaid, could not; but in Neceſſity, 
33 extreme Sickneſs, or Infancy, or the 
like; as where a Woman is, and fo, he ſaid, 
was 2 Keb. 309, 355. Then as to the Taking 
a Licenſe, he agreed, that indeed he knew 
no direct Authority for it; but a Lecturer is 
certainly obliged to do it; and he ſubmitted 
it, that the preſent Caſe was within the 
fame Reaſon. My Lord Chief Juſtice ſaid, 
he did not remember any expreſs Reſolution, 


to the Caſe of Townſend and Thorpe, he did 
not remember what that Caſe went upon ; 
but as to the Licenſe, he queſtioned whether 


chief Baron, ſaid, he well remembered the 


of WF Caſe, Townſend and Thorpe, and that it 
er vent upon that Point fingly ; that the Clerk 
in- chere was a Perſon abſolutely unfit to execute 
dhe Office; and therefore this Court would 
devot hinder the Eccleſiaſtical Court's depri- 
1 ving him, as this Court had not an ordinary 
by WY Method of doing it themſelves. And he 


thought the Court made no Sort of Diſtinc- 
tion between the different Methods of the 


tity, that a Pariſh Clerk is conſidered a Tem- 
poral Officer, he cited the Opinion of my 
Lord Holt in 6 Mod. 253, Lee Juſt. alſo cited 
a Caſe out of Salk. 536, where it is beld a 
Cerk of a Pariſh, tho* named by the Par- 

ee {on, 


ing, if it may be; and Gibſon in his Con- 


that a Clerk was a Spiritual Officer; and as 


it was neceſſary. Probin Fu. now Lord 


Clerks coming in. And as a further Autho- 
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ſon, gains a Settlement within the Stat. 9 
& 10. V. and M. as executing a 'Tempora 
Office; and as to the Lecturer's taking a Li- 
cenſe, he ſaid, that is abſolutely by Statut 
Page Juſt. alſo was of Opinion, that a Pz. 
riſh Clerk was in all Caſes to be confidered 
a Temporal Officer: The Matter however 
ſtood over to Mich. Term, when Mr. Rete, 


for the Plaintiff, argued, that there werein 


the prefent Caſe three Points proper for the 
Determination of the Court. 1ft, Whether 
a Pariſh Clerk can make a Deputy? adh, 
Whether a Pariſh Clerk is a Temporal Of. 
cer? And 3dly, Whether a Licence is ne- 
ceſſary? To the firſt Point he ſaid, that in 
Rol. 2944, and in Mo. 84.5, it is reſolved, that 
a Conſtable may make a Deputy, and ſo mij 
a Dean; and yet in 13 Cv. a Dean is held to 
be a Spiritual Officer; and he ſubmitted it, 
that the general Diſtinction in the Books wa, 
between Judicial Officers and thoſe who were 
Miniſterial only. To the ſecond Point, he 
agreed, that in ſome of the Books a Pariſi 
Clerk is taken to be a Spiritual Officer ; but 
faid, that wherever this Queſtion has come 
judicially before the Court, they have always 
conſidered him as a Temporal Officer, 
whereto he cited 13 Co. 0. Ma. 101. 1K 
286, he ſaid, he apprehended that the diff. 
rent Manner of appointing a Pariſh Clerk 
could not poſſibly make the Office itſelf dif- 
rent, in one Caſe, from what it was in the 
other. In ſome Places, he obſerved, Church: 
Wardens are choſen by the Pariſh, in other 
they are nominated by the Parſon ; but Jet 
the Nature of the Office does in all Cale 


continue the ſame, In the preſent Caſe, "* 
agrees, 


Jura Eccleſiaſtica. 
agreed, that the Exerciſe of this Office really 
was circa Spiritualia; bur yet he ſubmitted, 
it by no means would follow, but that the 
Right and Title to the Office may be of 


Temporal Cognizance: And in the Caſe in 


Queſtion, he obſerved, the Libel complained, 
that the Plaintiff intrudes upon the Defen- 
dant, by which it plainly appears, that the 
Title to this Office is really in Diſpute, and 
on this Score cited 2 Rol. Abr. 285. 2 
Brownl. 11. Mandamus's have been often 
granted to admit theſe Officers, as appears 


from 1 Lev. 75. 2 Lev. 18. Ven. 143. To 


the third Point, he ſaid, the Proof of that 
lay upon the Defendant, and it will not be 
enough neither, for them to ſhew that there 
nas a Canon which required a Licence; but 
they muſt ſhew further, that ſuch Canon 
has been received and allowed by the Com- 


mon Law, &c. Mr. Marſh, on the other 


Side, argued and ſaid, as to the Caſe cited 
out of Rol. Rep. of a Conſtable's making a 
Deputy, it has been queſtioned, and ſaid, fo 
it was in Sid. 355. and as to the Caſe of a 
Dean's making a Deputy, he agreed, in 
ſome Places there is a Vice-Dean ; but he 
believed that depended only upon Local Sta- 
tutes, and he apprehended, it was never re- 
ceived for Law, that he could make a De- 
puty ; at leaſt, he ſubmitted it, the Law at 
this Day is taken to be otherwiſe ; he alſo 


ſubmitted it, that the Diſtinction taken 
detween Judicial and Miniſterial Officers 


muſt not be received in ſo large a Latitude; 
for that there's a Difference between ſome 
Mineſterial Officers and others; thoſe that 
quire Skill and Judgment cannot make a 
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it appears, that by the Canon, the Parſon 
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Deputy without expreſs Words in their Pa. 
tents; though others might, and cited 2 Ry 
Ar. 154. that the Marſhal of England cn. 
not and in Dy. 248. it appears, that there 
was a Clauſe in his Patent giving him : 
Power ſo to do, and he relied upon 3 Gy 
187. Plow. 39. b. and to ſhew that the 
Senſe of the Legiſlature has lately been, tha 
a Pariſh Clerk cannot make a Deputy, he 
faid, in a late Act of Parliament, which pal. 
ſed the third of his now Majeſty, and which 
was made for creating the Pariſh of K. N. 
cholas, Deptford, it is provided by an expreſ 
enaCting Clauſe, that the Pariſh Clerk ſhall 
have this Power of making a Deputy: Then, 
as to the Queſtion, whether his Office va 
Spiritual or not, he ſubmitted it, that the 

whole Employment was ſo ; he ſaid too, it 
was well known that anciently Pariſh Clerks 
were of the Order of the Clergy, and not 
of the Laity; and he ſaid, in 2 Rol. Abr. 220 


has a Right to appoint him: And as to Man. 
damus's going to admit Pariſh Clerks, he 
ſaid, he believed the Court did not grant 
thoſe Motions, but on Affidavit that they 
were elected by the Pariſh, and for the Pu- 
pole cited Salk. 468. To the laſt Point, ht 
agreed, that he could find no Canon making 
theſe Licenſes neceſſary, but the innumert 
ble Inſtances of them, he ſubmitted it, v3 
an Evidence that ſuch Canon has been fe- 
ceived and allowed; tho? cannot now be 
found; and ſaid, that the Eccleſiaſtical 
Courts are governed by the Lex nom Scripts 
as well as ours. My Lord Ch. Juſt. fa 
that the Marſhal was conſidered partly & 

— Tudicia 
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Judicial Officer ; for wherever Battle is 
joined, he is to determine that Matter; and 


ſaid, it was certain, that even a Miniſterial 
Office, which requires Skill, cannot be exe- 


cuted by Duty, without Words in the Grant 
for that Purpoſe ; he ſaid, he had ſome 
Doubt, how that was to be underſtood as to 
the Conſtable, for if a Juſtice of Peace di- 
rects his Warrant to a Conſtable, he que- 
{tioned whether the Conſtable could appoint 
by Word of Mouth, that another ſhould 
execute it. As to the Nature of the Office, 
he ſaid, he was well ſatisfied, that the dif- 
ferent Methods of appointing this Officer, 
could not make his Office different in one 


Caſe from what it was in anather; the Caſe 


of Townſend and Thorpe, he ſaid, was deter- 
mined intirely upon its particular Circum- 
ſtances; The Temporai Court permitted 
the Ecclefiaſtical Court to deprive the 
Party there ſingly, by Reaſon of the E- 
normity of his Crimes. As to the Matter 
of the Licence, he ſaid, he could not ſee 
how it could be maintainable, and his 
Lordſhip alſo obſerved, the Suit below 
was principally inſtituted to. deprive. the 
Party for his not obtaining one; and there- 
fore his Lordſhip ſaid, he was of Opinion, 
the Prohibition muſt ſtand. Page Juſt. was 
clearly of Opinion, that the different Methods 
of coming into an Office, could, in no Caſe, 


make the Office itſelf to be different. In 


the Caſe of St. Clement's, the Court was of 
Opinion, that this Office of a Pariſh-Clerk 
was Temporal, if ſo, this Court would not 
fer the Court below to deprive him. 
Lee Juſt. ſaid, that the Queſtion, whether 
this Office is Spiritual, or not, ſtrikes at the 
ER op hole; 
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whole; he agreed, that the Buſineſs of the 


dition ſhould ſtand; yet, at the Deſire of 


94. & Firs, Abr. Tit. Annuity, 40. which 
ſaid, if this Office in the Nature of it was 


conſidered as Temporal, he conceived, there 
could not be any Difference, whether he was 


and for this Purpoſe cited Mo. 885. 3 Bil 


Jura Ertiefiaſties? : 


Office was cirra ſpiritnalia ; but yet aid 
he could not fee but the Office” muſt h. 
conſidered Temporal : A Cuſtom for the P. 
riſh td chuſe ſuch Officer is agreed, on al 
Sides, to have been good: If this Office had 
been conſidered as Spiritual, he could not 
fee how the Lay-Gents could have auy 
Thing to do with it; and therefore he 
thought the Canon ſeemed, in this Reſped, 
to be an Innovation upon the Common 
Eaw: As to the Office of Dean, he aid, jt 
was certain, that it was many Times, til 
Queen Mary's Time, executed by Laymen, 
The Court was of Opinion, that the Probi. 


Zr. 
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the Defendant, gave Leave for another Ar- 
gument: And now Mr. Himer, for the Plan- 
tiff, firſt ſubmitted it, that the Office of 
Clerk of a Pariſh was merely Temporal, he 
obſerved, that there were ſeveral Authoti- 
ties cited upon the. former Argument t0 
prove it, and he craved Leave to cite a few 
more, and accordingly cited Godh. 163. Hill 
22 Fa. in the old Edition. Berl. 142. 1 Li. 


Caſe is alſo in Hugb's Parſons Law 219. and 


nominated by the Parſon, or elected by the 
Pariſh. If this Point was with him, he ap- 
prehended, that the clear Confequenc 
would be that he might make a Deputy; 


1 7777 d ß ⁵ ff. . . ˙ -w eãQ¾ . af... . ns . © acen_ „ = .c. 


77. 9 Cv. 48. yet ſuppoſing, for Argument? 
Sake, it were admitted, that the Office was 


Spiritual; yet no Caſe has been cited, p 
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he other Side, to ſhew it neceſſary to take 
4 Licence; and if that Point was with the 


pläintiff, the Prohibition muſt neceſſarily 


tand; for the whole Tenor and Purſuit of 
che Libel is upon that Matter ſingly. Mr. Fe. 


zitherly, on the other Side, argued, that all 
the Citations, which have been made, to 
ew that this was a Temporal Office, were 
bnly bbiter Sayings of Judges pretty much 
about the Times of Fac. 1. except 


vent a great deal too far; for that it is there 
held, that a Pariſh-Clerk is an Officer at 
Will only ; and he ſaid, he conceived, that 


general Experience ſhews this to be other- 


viſe; and it having been held, that ſuch 


Office gains a Perſon a Settlement, proves it 


to be otherwiſe; he obſerved alſo, that the 


Caſe Mallard and Smith, Hill. 8 of the late 


Queen, was a much later Caſe than any 
cited, and was an Authority directly on 


the other Side; there a Clerk of a Pariſh 


ſued in the Eccleſiaſtical Coutt for a Pen- 
lon; on Motion for a Prohibition, the Court 
held, that a Suit wonld well lie; for that he 
vas a Spiritual Officer : And in the Caſe 
Tronſend and Thorpe, cited on former Ar- 
zument, the Court was expreſly of Opinion, 
that he was to be conſidered as a Spiritual 
Officer, when he came in at the Nomination 


of the Parſon, which was enough for the 
Preſent Purpoſe. But, admitting that he 


vas to be conſidered as a Temporal Officer; 
jet this was an Office of Skill; and there- 
fore as there were no Words in his Notni- 
"ton, giving him a Power to make a De- 
puty, he could not do it. It cannot be de- 
nec, but the Matters which a Clerk exer- 


ciſeth 


the Caſe 
n Fits. Ab. but he apprehended that Caſe 
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ciſeth himſelf in, are Matters relating tg 
the Church; wherefore he ſubmitted it, it 
could not be denied, but that the Ecclefiatt. 
cal Court had a general Juriſdiction oe 
him; and a Suit therefore againſt him, in 
that Court, for Matters relating to the Exe. 
cution of his Office, could not be ſail, by 
to be rightly inſtituted; and. if there are 
any Matters thrown into the Libel, which f 
are, of | themſelves, of a Temporal Nature; 
yet if they relate to him in the Execution of 
his Office, he apprehended, this Court would 
not grant their Prohibition; and cited 1 Lev, 
138. 1 Sid. 217. 1 Cro. 65. 1 Ven. 64. Th | 
Lord Chief Fuſtice: A Clerk may make 
Deputy, and that, whether he come into 
this Office by the Nomination of the Pat. 
fon, or by the. Election of the Pariſh; the 
Office muſt be conſidered the ſame in the 
one Caſe as the other; and of the ſame 0- 
pinion was. Page Juſtice; and Lee Juſtice 
thought there was no Occaſion to determine, 

o whether this Office was Temporal, or not; 
£1 but the Common Law Books were very 
= {ſtrong on that Side of the Queſtion ; and he 
4 ſaid, he had a Note from a Gentleman at 
the Bar, in Lord Holt's Time, where a Suit 

l was inſtituted, in his Lordſhip's Time, by 4 
10 Clerk in the Eccleſiaſtical Court for his 8a. 
= lary; and on Motion, the Court granted a 
Prohibition. Yet what the Court in general 
grounded their Opinion upon, in this Cale 
ſeemed to be, the plain Tenor of the Libe) 
againſt the Plaintiff's being for his not ti 
king a Licence, which they could not ſet 
any Law obliging him to; wherefore Rule 
was that the Prohibition ſhould ſtand. 


6 Pal. 
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6. Paſ. 6 Geo. 2. B. R. Auſtin and Farvis. 
The Caſe was thus, There being a Va- ®# 

cancy of Pariſh-Clerk of St. Anne's Lime- 
houſe, the Plaintiff and Defendant, together 
with one Harry Babſtock, were Canditates, 
and the Election came on the ſixth of Ofo- 
ber, when the Veſtry, who had the Nomi- 
nation, agreed to proceed by Balloting, and 
accordingly every Veſtryman put his Vote 
or Ballot into the Hat of Graves, then 
Church-warden, and on telling them out, 
there were thirty-four for the Defendant, 
two only for the Plaintiff, and thirty-two 
for Babſtock ; Graves the Church-warden, who 
eſpouſed Babſtock's Intereſt, objected to the 
Vote of one Ackard, who had voted for the 
Defendant, (though he after allowed Ackard 
to be a good and ſufficient Voter) alſo Graves 
infiſted, that, as Church-warden, he him- 
ſelf was intitled to two Votes; and accord- 
ingly voted a ſecond Time for Babſtocłk, and 
then under Pretence that Ackard's Vote was 
not good, and that he the ſaid Graves had 
a double Vote, as aforeſaid, he the ſaid 
Graves inſiſted, that the Defendant and 
habſtock having equal Number of Votes, the 
Veſtry ſhould proceed to another Election, 
which the Defendant and his Friends abſo- 
lately refuſed, and inſiſted on the Defen- 
dant's being duly elected, and demanded his 
Admittance to the ſaid Office, which Graves 
refuſing, ſeveral of the Defendanr's Friends 
left the Veſtry, and the Defendant, by the 
Advice of his Friends, went directly and en- 
tered a Caveat in the Eccleſiaſtical Court a- 
gainſt any one's being ſworn in, or having a 
Faculty. And on the Sanday next following 
the Election, having taken the above pre- 
vious 
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vious Steps, the Defendant, and his Friend, 
of the Veſtry with him, went to the Church 
and applied themſelves to Graves, as Church. 
warden, and tendered the Defendant 2 
Clerk, and demanded of Graves to deliver 
him Poſſeſſion of, and to admit him into, 
the Clerk's Desk, which Graves abſolutely 
refuſed ; and on the 15th of the ſame Od 


ber, Graves. being ſtill Church-warden, called 
another Veſtry, and being, in Combination 


with Legbone, the Parſon and others, againſt 
Farvis, before the Veſtry-Book was brought 
to the Veſtry-Room, he (Graves) at his 
own Houle cauſed one Richard Dunne, who 
was Son and Clerk to Dunne, the Town 
Clerk, to make an Entry in the Veſtry. 
Book, purporting an Appearance of Jarvis 
at the Veſtry, and conſenting to withdraw 
his Licence, and to abide the Event of an- 
other Election, which Entry was not only 


made before the Veſtry aſſembled, and before 


Farvis had, or could have, appeared; for 
that, at the Time of the Entry of this Matter, 
there was not any Veſtry congregated, before | 
whom Jarvis could poſſibly appear; but alſo 
was without either his Conſent or Privity; and 
not only ſo, but alſo contrary and directly op- 
poſite to what he and his Friends had all along, 
and at that very Veſtry did, inſiſt upon; 
but notwithſtanding theſe being the true 


Circumſtances of the Caſe, the ſaid Graves, 


on the 31ſt of December following, called 
another Veſtry, (being the third called on 
that Account) and though the Defendant 
and his Friends alſo did inſiſt, as before, on 
his being duly elected, and his Right to the 
ſaid Office in Virtue of ſuch due Election; 


and abſolutely refuſed to ſubmit to an) 5 
( 
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ther or other Election, or to ſtand again, 


453 Candidate, for the ſaid Office; yet the 
id third Veſtry, (by the Influence of Graves, 
and all, or ſome of his, Contederates) pro- 
ceded to another Election, and (the Defen- 
dant diſregarding their Proceedings, as having 
declared againſt them, as aforeſaid) the Ma- 
rity fell upon Auſtin the now Plaintiff, who 


addreſſing himſelf to the Eccleſiaſtical Court 


to be ſworn in, they refuſed him, (the Defen- 
dant's Caveat being ſtill pending). Where- 
upon the ſaid Auſtin the Plaintiff inſtituted 


a Suit, in the Eccleſiaſtical Court, againſt 


the Defendant to take off this Caveat. After 
2 tedious and expenſive Litigation of above 
two Years there (to almoſt the Ruin of the 
Defendant) and examining Witneſſes on 
both Sides, that Court ſentenced the Defen- 
dant duly elected, and decreed him to be 
admitted and ſworn in, and condemned the 
Plaintiff in Coſts, and the Defendant was 
accordingly admitted and ſworn in by the 


Ecclefiaſtical Court or Judge; but before 


his Faculty made out, the Plaintiff appealed 
tothe Court of Arches, and proceeded there 
till the Cauſe was ripe for Trial, but then 
thought fit to drop the Proſecution of that 
uit, and to reſort to this Court for a Pro- 
hibition ; and obtained a Rule to ſhew Cauſe, 
vy a Prohibition ſhould not go to the Ec- 
cleliaſtical Court, on Account of their not 
having juriſdiction of this Matter, as it 
concerned a Right to a Temporal Office; 
and Mr. Fazakerly coming now to ſhew Cauſe 
aainſt the Rule, ſubmitted it, that the Ec- 
cleliaſtical Court had Juriſdiction, but ſaid, 
admitting they had not, yet the Plaintiff 
could not move for a Prohibition to ſtay a 

a Suit 


FY 
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which Propoſal being agreed to, the Court 
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Suit which he himſelf had begun and infj: 
tuted; beſides he apprehended, that Farbig 


had a good Right to be admitted, and that 


the Eccleſiaſtical Court could not refuſe 
him; and ſo the Court were of Opinion, in 
a Caſe, where a Mandamus went to admit 
a  Church-warden, that the Eccleſſaſtica 
Judge was bur Miniſterial in this Caſe, ang 
was bound to admit the Party in Poſſeſſion 
of the Mandamus, and that he could make 
no Return to excuſe himſelf from doing it 
Mr. Strange, on the other Side, agreed, that 
the Office of a Parith-Clerk was exerciſed 
about Spiritual Matters; but notwithſtand- 


ing, he inſiſted, that the Office itſelf was a 


'Temporal Office ; wherefore, he apprehend- 
ed, the Eccleſiaſtical Court had no Juriſdic. 
tion concerning it, and for this Purpoſe he 
cited 2 Rol. Ab. 285. in the Caſe of a Re. 
giſter, and if that was ſo, he inſiſted it 
would be no Objection, that the Plaintiff 
himſelf had begun in the Court below ; and 
he ſaid, this Court was of that Opinion in 


Dr. Milmot's Caſe, laſt Mich. Term. hv 


Court declared, they were of the ſame Opi- 
nion, in the preſent Caſe, and as to what 
was ſaid, by Mr. Fazackerly, concerning the 
Mandamus, they agreed that there was one 
Caſe to that Purpoſe; but ſaid, all the 
Caſes ſince have been againſt it, and nov 
they ſaid, it was ſettled, that the Eccleſiaſt- 
cal Judge may return, that the Party was 
not elected. Upon which Mr. Fazacker! 
propoſed, that the Eccleſiaſtical Judge ſhould 
admit Auſtin, as well as he had admitted 
122 and that the Parties ſhould try the 

erits of their Elections in a feigned Iſſue; 


there⸗ 
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thereupon ruled Aſtin to receive a Declara- 
non for Money had and received to fFarvis's 
Uſe, and to go to Trial of the Elections, 
and the Poſſe ſſion was directed to go accord- 
ing to the Verdict, on ſuch Trial. On the 


Trial, Verdict was for Farvis, who accord- 


ingly was admitted, and {till enjoys the 
Office having duly qualified himſelf by ta- 
king the Oaths, as a Temporal Officer, in the 
Court of King's Bench, Oc. as others have 
done ſince on this Determination. 

5. Paſ. 8. Geo. 2. 

Mr. Lacy moved for a Mandamus to Dr. 
Henchman, to grant a Licenſe to one Trot, 
he having been choſen by the Pariſhioners, 
into the Office of Pariſh Clerk, and to this 
Purpoſe cited Mo. 101. My Lord Ch. Juft. 
ſaid, he did not know that a Licenſe was 
neceſſary ; Mr. Juftice Page ſaid, that the 
Eccleſiaſtical Court claims a Right of grant- 
ing a Licenſe to Surgeons, but he firmly be- 
lered they had none; and Mr. Juſtice Lee 
ſaid, that in the Caſe of Speak and Borne, 
on Demurrer to the Prohibition, the Court 
vere of Opinion, that ſuch Licenſe was not 
neceſſary. However the Court granted a 
Mandamns to Dr. Henchman, requiring him Rare p 
to admit the Clerk. Pariſh Clerks by whom worn Adjudi- 
to be choſen ; their Qualifications, Duty, how cations againſt 
to be paid, S c. See Mo. 908. Car. 91. theſe Eccleſi- 

aſtical En- 

croachments, as the Clergy's, and particularly Ordinaries, infiſting on Pa- 
ih Clerks, Sc. and citing them to take Ordinary Licenſes ; as what 

ey ought and are compellable 4e Fure to do, is a Matter derogatory 
to the Prerogative Royal, and to the ſettled and eſtabliſhed Common 
lau, and prejudicial to the Liberty of the Subject, as well as repugnant 
to the Oaths taken by all Ordinaries, on their being received into Office ; 


and therefore (poibly may) juſtly challenge a due Reſentment, Correction 
ad Reſtraint, 


5. Sextons 


N * 9 „„ 


2 
ES . 
> -- 


habitants; but notwithſtanding that, the 
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7. SEXFONS. 


1. TRIN 8 Geo. 2. B. R. Pritharg, 
„ 

A Mandamus was moved for to the 
Church-Wardens of St. Mary in Cheſter, ty 
admit one Pritchard to the Office of Sexton, 
and an Afſidavit was produced, that Pritchary 
was duly elected by the Majority of the ln- 


Church-Wardens kept the Keys of the 


Church, and refuſed to deliver them, and WW 


Vern. 143. was cited for the Motion. My 
Lord Ch. Juſt. ſaid, that he had indeed 
known Mandamis's granted to reſtore Per. 
Tons to the Office of Sexton, but his Lord- 
ſhip ſaid, it did not appear, by the Afﬀidavit 
in the preſent Caſe, that the Church-War- 
dens were to admit the Sexton ; and there- 
fore his Lordſhip further ſaid, he did not ſee 
that this Court could compel them to doit: 
However Mandamus went, that a Return 
might be made to it. 

2. On a Motion for a Mandamus to admit 
a Sexton, the Court asked, whether he 
came in by Nomination of the Parſon, or by 
Election of the Pariſh; and though it was = 
allowed that he came in by the Nomination 
of the Parſon; yet a Rule was made to ſhew 
Cauſe. One of the Judges ſaid, in anther 
Caſe, and I think, it was Mr. Fuſtice Lee, 
now Lord Ch. Juſt. that ſince Lord Holt's Tint, 
Mandamus's had been frequent to admit Sextons. 

— 8 


8. Churcl⸗ 
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8. Church-JPardens, Sides- Men, &c. 
Vide the Matter XXIII. 


1. General to. 


IE the Church-Wardens of a Church ſue 
| in the Eccleſiaſtical Court J. S. for that 
he, and all thoſe who have been ſeiſed of 
ſch an Houſe, c. at the Perambulation of 
the Pariſhioners of the Pariſh, c. have uſed 
to find Refreſhment, ſcil. Bread and Services, 
and to reſt themſelves there, a Prohibition 
ſhall be granted; for that they claim it in 
Nature of a Corody, and if that ſhould be 
ſuffered, great Inconvenience would fol- 
low, Cc. Rol. Abr. Prohibition, fo. 287. Caſe 49. 
2. If a Man be defamed for a Baſtard, per 
in Meretrice, and the Church-Wardens of the 
Church oblige bim to give Bond to diſcharge 
the Pariſh, according to the Statute, and 
bereupon the Party defamed libel in the 
Ecclefiaſtical Court againſt the Church-War- 
dens for the Defamation, a Prohibition lies. 
Mich. 10 Fac. Berrie's Caſe, Rol. Abr. Pro- 

bi-ition, R. Ca ſe 5. | 

Mich. 8 Geo. 2. B. R. Cumberbach v. 

3. A Mandamas had been granted to the 
Archdeacon of to {wear in two Per- 
ſons Church- Wardens, and the Archdeacon 
inore them in accordingly ; notwithſtanding 
wich a Suit was inſtituted in the Eccleſiaſti- 
al Court of the Biſhop of Litchfield and Co- 
y, by Way of Appeal, to what the 
Archdeacon had done, and an Inhibition was 

Vol, II. 4 granted 
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granted to the Church -Wardens to preven 
their Acting; whereupon Mr. Strange more 
for a Prohibition, and ſaid, the Church-Wy 
dens were Temporal Officers, and that th 
ſwearing them in, by the Archdeacon, w 
meerly a Miniſterial Act, and that he hy 
nothing to do with their Election, which! 
the Reaſon it has been determined, that m 


ſuit electus is not a good Return to ſud © 
Mandamns, he ſaid, that if what the Aro 3 1 
deacon did was Miniſterial, he could noi fit 
conceive, that an Appeal could lie fron M 
at leaſt, it could not after this Court had de 
terfered by Way of Mandamus. Juſtice Lui th 
faid, he did not think that a Mandamus being e 
granted could make any Difference in M 
Caſe ; however (abſent the Lord Ch. Jul 0 
Rule was to ſhew Cauſe in Order that if" 
might be conſidered, whether the Appeal li be 
and now Mr. Parker came to ſhew Cauſe, . 
ſaid, that the Mandamns being granted w % 
be no Objection to the preſent Proceeding iN 
the Eccleſiaſtical Court; becauſe that d 
not give the Party any Right, but only ü 
Means of putting him into Poſſeſſion; M 
ſingle Queſtion therefore will be, whethafh 11 
the Eccleſiaſtical Court can inquire ings! 
the Right of Election of Church- Ward" 
or not; and as to that, he did ſubmit ti 
that Church-Wardens were Spiritual VI P 
cers, and in the preſent Caſe there 1s i of 
Pretence to ſay, that there is any Cuſt Ll 
in Diſpute concerning the Choice of then 2 
and he, for Authority, cited Ray. 2 
x Mod. 22 & 3 Mod. 69. Mr. Strange age 
on the other Side, and agreed, that Side 4 


Men were Spiritual Officers, they *. 
clłeate 
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reared by Canon, ſince the Reformation; 
ut Church-Wardens were a Lay Corpora- 
tion known to the Common Law. In the 
Caſe of ——— and Preſton, Paſ. 3. of the 
late King, in the Common Pleas, it ap- 
peared that there had been a Svit in the Spi- 
ritual Court againſt a Church-Warden, for 
pot taking the Oath of Office being duly 
Eleted; and upon Debate, the Court granted 
a Prohibition, he ſaid, he did agree that To 
far the Archdeacon may inquire into the 
Manner of the Election of a Church-War- 


den as to return Nen fuit eledus, (though 


there has been Authorities to the Contrary, 
gen in that Point) but he ſubmitted it, 
that the Spiritual Court was never yet al- 
ned to proceed to determine the Right of 
this Officer to his Election; and thirdly, 
e ſubmitted it, that there being a Manda- 
vu obtained and executed was a Circum- 
ſance in Favour of the preſent Application. 
My Lord.Ch. Juſt. thought, that the Cir- 
cumſtances of the preſent Mandamus ought 
to be put out of the Caſe; for if a Manda- 
mus ſhould go to the Spiritual Court, or 


Judge, to give Judgment, there was no Pre- 


Ence to ſay, but an Appeal or Writ of Er- 
tor would lie, after that the ſingle Queſtion, 
hi Lordſhip ſaid, would be, whether the 


Niritual Court could inquire into the Right 


of Election of ſuch Officer, and he thought 
they could not; for a. Church-Warden he 


wok to be a Temporal Officer; and there- 


lore his Right might be tried, either upon 
0 Action for a falſe Return to a No fuit 
fetus, or elſe in a Conſultation. Page and 
lin, Juſtices, of the ſame Opinion; but 
A 2 | Lee 
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fait electus, which he inclined to think va 


Fac. 523. Cro. Car. 551, 610. 2 Rol. Ab 
287. Hard. 318. Carth. 118, Oc. Thi 


and the Vicar another; and then a Canon 


Jura Eccleſiaſtica; 


Lee Juſtice doubted, as to the Return of An 


a good Return, and that the Eccleſiafticy 1 
Judge might proceed in this Enquiry ; hoy. a 
ever the Rule was made Abſolute, and the 3 
Plaintiff directed to declare in Prohibition in 7 
three Weeks Time. MS | 

Anno 10 Geo. 2. B. R. Stoughton & I» k 
Reynolds. | 

4. The 89 Canon of 1603, which gie * 
Direction about the Choice and Duty d 
Church-Wardens, Oc. does not bind the 
Laity ; but is ſubje& to and controuled 
the Cuſtom of particular Pariſhes, as in G 


Rector, or Vicar, of a Pariſh has no Re 
of preſiding at the Election of Church-Wa ; 
dens, or in Veſtries, much leſs, of adjoum n 
ing them, unleſs by Cuſtom or AR of Par . 
liament; but this Right is in the Aſſem . 
and though the Vicar had a Right to e « 
fide ; yet that doth not give him Title d 4 
Power to adjourn ; for he preſides only, 4 
a Speaker. Where the Parſon Nomina, 
one Church-Warden, and the Pariſhione! 50 
choſe another, or the like, he having rom - 
nated his Church-Warden has no Bulne 0 
any longer at the Aſſembly. Vide Ny 19 , 
th 

2. ho to chuſe. Vide Caſe Stoughton at 
Dr. Reynolds, ſupra. ot 

x. If the Pariſhioners have uſed, Tm i 


whereof, c. to elęct one Church-Ward 


| madt 
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made, that the Vicar ſhal! elect both, and 
de does ſo accordingly, and the Pariſhioners 
dect one, according to their Cuſtoms, and 
the Ordinary diſallow him, and eſtabliſh the 
tro appointed by the Vicar, a Prohibition 
ſhall be granted. Paſ. 5 Fac. 1. The Pa- 
riſhioners of Rowlden in Kent, adjudged. 
Rol. Abr. Prohibition, fo. 287. Caſe 50, 5r. 
2. Evelin being elected by the Pariſhioners 
of St. Thomas's, to be Church-Warden there, 
with another; the Parſon pretending that, 
by the Canons he had the Nomination of 
one, named Hill to be Church- Warden, and 
procured Dr. Clark the Official, to ſwear in 
the ſaid Hill, and to refuſe Evelin; where- 
upon the Pariſhioners ſurmiſing that they 


whereof, Oc. to ele both the Church-War- 
dens, and that the Canon cannot take away 
their Cuſtoms, prayed a Writ to Dr. Clarke 
to admit the Church-Warden, elected by 
them, and to ſwear him in, and amove the 
Church-Warden, elected by the Parſon, and 
aPrecedent was ſhewn in 1 Fac. where ſuch 
a Writ was granted, and it was faid, there 
were divers others the like Precedents; and 
becauſe the Church- Wardens in London are, 
for the greateſt Part, Corporations, and 
Owners of Lands to them deviſed, the Writ 
was granted; and the Court (being informed 
that the ſaid Hill, elected Church-Warden 
by the Parſon, ſued the ſaid Evelin, elected 
by the Pariſh, in the Eccleſiaſtical Court, 
granted a Prohibition, to the Intent it might 
be tried, whether there was ſuch Cuſtom, 
or not. Cro. Car. 551, 552. 


X 3 3. Po. 


had a Cuſtom within the Pariſh, Time 
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3. Paſ. 17127. B. R. Thomas Ber) & 
Fackman v. Croſs & aP. 
The Plaintiffs were choſen Church-Wr. 
dens by the Inhabitants, and the Defendants 
were choſen by the Occupiers of the Lands 
in the ſame Pariſh ; the Plaintiffs had a Cu. 
ſtom to ſupport them; the Defendants Com- 
mon Right; and on theſe Matters ſeveral 
Sentences had been in the Eccleſiaſtical 


Court for the Defendants; whereupon 4 Pro- 


hibition was moved for, and on Queſtion, 


whether the Cuſtom was properly ſuggeſted? 
To which the Counſel pro Def. ſaid, it 


was true, that in the firſt Article of the Sup: 


geſt on, the Plaintiff had alledged all Cuſtoms | 


to be triable in the King's Temporal Court, 


and in the ſecond and third Article, they 


had mentioned Cuſtom ; but then in the 
fourth Article, which is the principal one, 
they had only ſuggeſted, that the Inhadi 
tants had a Right to chuſe Church-Wardens 


ſole, without, or excluſive of the Outlien 


But the Court ſaid, that the Occupiers of 
Lands have all, of Common Right, equal 
a Voice in ſuch Elections; and therefore the 
Inhabitants, ſole, could not have ſuch 4 
Right, but by Cuſtom, accordingly the Fro- 
hibition went. The Rule is, that in al 
Caſes where, upon the Face of the Proceed: 
ings, it appears the Eccleſiaſtical Courts hate 
no Right, or that they have not uſed theit 
Right, according to the Rule of the Co 
mon Law, a Prohibition goes, after Sen- 
tence, and in no other Caſe. The ſame Lav 
is of Prohibition to the Admiralty Co. 
Vide lob. 79. 1 Ven. 115. An. 20. b. Sk 
$47, 548. Church-Wardens and Hors 
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ty whom to be choſen, their Duty, Ce. 
(an, 89, 90. 


3. Their Accounts. | 


I Paſ. J Geo. 2. B. R. Wainright and 


ourch v. Bradſhaw. 
On a Rule to ſhew Cauſe why a Prohibi- 


non ſhould not go to the Eccleſiaſtical Court 
of Litchfield, Mr. Abney ſaid, this Suit was 
inſtituted below, in Order to compel the De- 
fendants, who are Church-Wardens, to bring 
m their Accounts before the Pariſhioners, 
To this the Defendants pleaded their being a 
Pariſh Meeting, and that they there deli- 
rered in their Accounts of Receipts, Ex- 
pences and Disburſements, according to the 
Ancient Uſage and Cuſtom of the Pariſh, 
and that the- ſaid Accounts were examined 
and allowed by the Parſon, and a great Ma- 
prity of the Inhabitants and Pariſhioners 
there then preſent, according to Law, and 
that ſuch Inhabitants and Pariſhioners ſub- 


ſcribed their Names thereunto. He alſo 


ſaid, that by the 89 Canon Anno 1603, the 
Eeclefiaſtical Court has Juriſdiction of com- 
pelling Church-Wardens to bring in their 
Accounts before the Parſon and Pariſhioners, 
and no other Perſon has a Power of allowing 
thoſe Accounts, but themſelves, however, in 
| the preſent Caſe, the Church- Wardens have 
pleaded, that their Accounts were allowed 
by the Inhabitants at large, as well as the Pa- 
tihioners, and the Inhabitants at large have 
nothing to do in this Matter. Mr. S$tr27ze and 
Mr. Deniſon (now Mr. Juſtice) argued, on the 
her Side, and ſaid, it was certain, that the 
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Eccleſiaſtical Court could do no more than 


* 


ſolute. 


ccunt; the Defendants pleaded, that their 
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compel the Church- wardens to bring in thei 
Accounts before the Veſtry, and ſo the 
Point was determined, on folemn Argumen, co 
in the Caſe of Hutchins, Church- warden of 
Hammerſmith, againſt Robinſon and Caren, 
Mich. the 1ſt of his preſent Majeſty, and in 
that of Hortrey and Kendrick, Eaſter Tem 
laſt, both which Caſes were in the Court of 
Exchequer ; and therefore the ſingle Que. 
ſtion muſt neceſſarily depend upon the De. 
fendant's Plea: And as to that, it mipht 
well be underſtood, that no other Inhahi- 
tants were meant, but thoſe who were Pa. 
riſhioners; and the Court declared their 0. 
pinions to be ſo; and ſo made the Rule ab- 


Mich. 8 Geo. 2. B. R. Hopkins & af. 
Kerr & al. 
2. On Appeal to the Court of Arches, in 
a Suit againſt the Church-wardens of St. B. 
tolph without Aldgate, to compel them to ac- 


Accounts were already ſettled and adjuſted 
by the Parſon and Pariſhioners at a Veſtry; 
which Plea the Eccleſiaſtical Judge thought 
fit to reject, and proceeded to examine tit 
Items; whereupon Mr. Abney moved for 1 
Prohibition ; and contended that the Veſtry 
had a Power to adjuſt the Accounts by the 
89th Canon, anno 1603. My Lord Chief 
Juſtice ſaid, that it was certain, that the Fe- 
cleſiaſti al Judge might examine into the 
Truth of the Fact, whether ſuch Accounts 
were ſettled by the Veſtry, or not; but 
they could not inquire into the Items of that 


Account, accordingly (Probyn Juſtice . 
— 


Jura Eccleſiaſtica. 
ſent) Rule was to ſhew Cauſe, And Mr. 
applying for Liberty to inſpect the Publick 
Books of the Pariſh, ſaid, theſe Motions are 
common in Informations, in the Nature of 
a 9u0 Warranto, as ſoon as a Rule is made 
* Cauſe; but my Lord Chief Juſtice 
id, that this Caſe differed from that; be- 
cauſe here the Prohibition can only iſſue 
upon the Face of the Proceedings; where- 
fore the Motion was denied. Mr. Marſh 
coming now to ſhew Cauſe why the Pro- 
hibition ſhould not go, he owned, it was 


this Pariſh for the Pariſhioners to nominate 
the Miniſter, one of the Church-wardens, 
and twelve of themſelves, to examine into 


and when they have ſo examined them, 
then to lodge them in the Hands of ſuch 
Church-warden, for one and forty Days, to 


by any of the Pariſhioners; and after the 
Report of this ſelect Number, is to be con- 


been no longer than the Year 1733, and 
then an Order of Veſtry was made for this 
Purpoſe ; but he ſubmitted it, that this Or- 
der was, by no Means, binding, or to be 
alled an Adjuſtment of Church-wardens 
Accounts, according to the Canon ; but the 


for even this Order had been by no Means 
complied with; the Defendants only ſetting 
forth, by their Plea, that this {elect Num- 
der ligned their Accounts, and not that this 
vigning was confirmed by that Veſtry. Mr. 
Avney, on the other Side, argued, that there 

was 


ſet forth in the Plea, that it was uſual in 


the Accounts of the old Church-wardens, 


be reſtored and in the mean Time inſpected 


firmed at a Veſtry; but this Uſage had 


preſent Caſe, he ſaid, was much worſe; 
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_ wardens to account; they pleaded, that the 


_ accordingly the Rule was to ſhew Cauſe, 
Serjeant Chappel, on ſhewing Cauſe, ſaid, no 
Cuſtom having been pleaded, he conceived, 
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was no Pretence for the Reclefiaſtical Court 
to examine into the [tems of the Account, 
accordingly the Rule was made ab ſolute, 
that a Prohibition ſhould go, as to the Items, 
and be, as to the Reft, diſcharged. 
6. Trin. 9 Geo. 2. C. B. Griffin and Foſter, 
This was upon a Libel againſt Church. 


a OCCG-” 


0 


Accounts were paſſed before a Veſtry, not- 
withſtanding which the Court below ſen. 
tenced they ſhould pay Part of the Money; 
whereupon Serjeant VMyun moved for a Pro- 
hibition, and inſiſted, it had often been de 
termined, that after ſuch Accounts were 
paſſed before the Veſtry, they could not be 
re-examined in the Ecclefiaſtical Court; and 
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the Eccleſiaſtical Court had a Right to pro- 
ceed, which Serjeant Vynn denied, ſaying, 
it had been often determined expreſly to the 
contrary, and cited the Caſe of St. Botolph's 
Pariſh lately in the King's Bench, and be 
alſo cited the Caſe of Wainwrigbt and 
Bradſhawe, and alſo Bullock and Dunbar, 
but laſt Term; and accordingly the Rule 
was made abſolute. 


4. Who to preſent. 


1. The Church-wardens of Ridgew? in 
in Eſeex preſented to the Arch-deacon, that 
one Pannel was a Railer, and Sower of Dif 
cord amongſt Neighbours, the Archdeacon 
thought fit to injoin him Purgation, and the 
Court awarded a Prohibition ; for art 
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belongs to the Leet, and not to them, ex- 


jt in the Church, or the like, Ebb. 246, 


* If any offend their Brethren, either 
by Adultery, Whoredom, Inceſt, or Drun- 


kenneſs, or by-Swearing, Ribaldry, Ufury, 


or any other Uncleanneſs, or Wickedneſs of 
Life, the Church-wardens, or Queſtmen and 
cdeſmen, in their next Preſentments, ſhall 
reſent all and every the Offenders, to the 
Intent they may be puniſhed : And ſuch 
notorious Offenders are not to be admitted 
to the Holy Communion, till reformed. Car. 
109. Sure, if there be any ſuch, as is more 
than to be feared, amongſt the very Clergy 
themſelves, they ought with much higher Rea- 
ſon to be preſented as they act therein, not only 
gainſt the ordinary Duties of Chriſtianity, 
ut alſo, as they are therein guilty of the moſt 
beinous Perjury, by breaking their ſolemn Vows 
and Engagements, made at their ſeveral Ordi- 


mtions, and not only fo, but as a ſtricter Regard 


to all Sobriety and Religion ought to be paid 


by them, as Paterns to the Laity; therefore 


they muſt needs offend abundantly more by their 
Nice, as thereby perſuading the People, round 
them, that they themſelves do not believe itt 
tat Religion they preach to others; and if the 
urch. wardens, &c. fail in the Duties re- 
ſlired of them by this Canon, I conceive, that 
by the 113 Canon, as well as ex officiis ſais, 
tt only Miniſters of Pariſhes, but even Cu- 
rates are in Con [crente bound to preſent | fuch; 
aud therefore to the Canons aforeſaid, and thei? 
dun Conſciences, I refer them : With this fur- 
lber Obſervation, that I muſt hold it to be the 
Duty of all the Clergy, in general, to be moſt 

| parti- 
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particularly cautions, in their Lives and On-. 


verſation, and that they ought particularly y 


 admoniſh the Church-wardens, &c. with all th, 


Perſuaſions they are Maſters. of, to a ftrift 06. 
ſervance of their Duties, as they would avoid 
Perjury, and diſcharge their Conſciences u 


their Neighbours. 


— Their Daty. 


x. As to Strangers Preaching in their Churches, 


1. That the Biſhop may underſtand (if 
Occaſion ſo require) what Sermons are 


made in every Church of his Dioceſe, and 
who preſume to preach without Licence, 


the Church-wardens and Sideſmen ſhall ſee, 
that the Names of all Preachers which come 
to their Church from any other Place, be 
noted in a Book, which they ſhall have ready 
for that Purpoſe ; wherein every Preacher 
ſhall ſubſcribe his Name, the Day when he 
preached, and the Name of the Biſhop, by 


whom he had Licence to preach. Cay. 52. 


2. If any Preacher ſhall in the Pulpit 
particularly, or namely of Purpoſe, impugn 


or confute any Doctrine delivered by any 


other Preacher in the ſame Church, or in 
any Church near adjoining, before he hath 
acquainted the Biſhop of the Dioceſe there- 
with, and received Order from him what to 
do in ſuch Caſe; becauſe upon ſuch publick 


Diſſenting and Contradicting there may gros 


much Offence and Diſquietneſs unto the 
People; the Church-wardens, or Part) 
grieved ſhall forthwith ſignify the ſame de 
the ſaid Biſhop, and not ſuffer the ſad 

Preacher 


J. 


fa CCD 
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Jura Ceclefiaſtica. 
preacher any more to occupy that Place 
which he hath once abuſed, except he faith- 
fully promiſe to forbear all ſuch Matter of 
Contention in the Church, until the Biſhop 
hath taken further Order therein ; who ſhall 


with all convenient Speed fo proceed there- 
in, that publick Satisfaction may be made 


in the Congregation, where tbe Offence was 


given. Provided, that if either of the Par- 
ties offending do appeal he ſhall not be ſuf- 
fered to preach, peudente lite. Can. 53. 


6. Their Attendance on the Eccleſiaſtical 
Courts. 


By Canon, no Eccleſiaſtical Judge ought 


to cite any Church-warden to the Court, but 


ſo as he may return home again to his own 
Houſe the ſame Day. 12 Co. 112. 


9. School- Maſters. 
1. Whether need the Ordinary's Licence. 


I. If a Man hath a Calling, as a School- 
Maſter, Ec. which any Layman may fol- 
low, by the Common Law, no Canon can 
reſtrain him of the Liberty the Law gave 


bim; for the Common Law or the Cuſtom © _ - 

of the Realm cannot be abrogrted, but by + * 

Act of Parliament; and therefore no Canon, 
which is kf mean Authority in Compariſon of 
the former, can poſſibly do it, not though the 
ſame be an Ad of what ſome have weakly cal- 
ed an Act of Eccleſiaſtical Legiſlature, and 
that though ordained by the King's Royal Li- 
cence, and after affirmed by his Royal Aut ho- 
rity, 
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.rity. 12 Co. 12. See alſo 2 Inſt. gg, 
643, 657. Rol. Abr. 454. Mo. 902. | 
Parſon himſel f exerciſing the Imployment of 4 
. Schoot- Maſter,, Head of a College, Miniſter of 
an Impropriation, Donuative, or Free- Chapel y 
other Exemption, is clearly diſcharged of aj 
Canonical Obedience, as no Party to the Þ Us 


- 


fing of thoſe partial Laus. 

2. Paſch. & Hill. 10 & 11 IF. z. Betſhan 

and Baruardiſton. GEO, 

The chief Queſtion was, whether 4 
School-Maſter might be proſecuted in the 
Eccleſiaſtical Court for not bringing his 

Scholars to Church, contrary to the 19th 

Canon, anno 1603. And it was the Opinion 

of Trehy Ghief Juſtice, and Pawel Juſt. and 

the Court, That the School-Maſter, being a 

Wie; This Layman, was not baund by the Canons. 
Doctrine will 1 Peer Hill. fo.-32. Margin. See Salk. 692, 


appear eſta= Mathews and Burdet's Cafe. 
bliſhed, paſt 

Contradiction, under the Diviſions of Pariſb. Clerks, 'Sextons, Apprepria- 
tions, or Impropriations, Donatives, Heads of Colleges and Hoſpitals, and 
under this Diviſion, and in ſeveral other Parts of this Work; for he 
muſt not only be a Clergyman, to be bound, but it muſt alſo be na 
Matter mercly Spiritual, and of Spiritual Cognizance, &c. 
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3. Cox was libelled againſt in the Spiritual 
Court at Exeter, for teaching School ans 
Licence from the Ordinary, and the 14 
December 1699, an Order was on Motion, 
that Cauſe ſhould be ſhewn the firſt Day of 
next Term why a Prohibition ſhould not 
go, and in the mean Time, that all Things 
ſhould ſtay, which Order had been from 
Time to Time inlarged to this Day, Lern. 
S. Mich. 1500. when the Attorney General and 
Dr. Haller moved to diſcharge the ſaid oy 
4 — 2 


Jura Eccieftaſtica. 

der, alledging, that before the Reformation, 
this was aſſuredly of Eccleſiaſtical Juriſdic- 
tion; and in Proof cited the 11th Canon of 
the Counſel of Lateran, which Canon (as 
well as that for making Tithes Parochial) 
has been received by Cuſtom into this King- 
dom, and ſo made Part of our Eccleſiaſtical 
Laws. The Statute 1 Flix. c. 1. having re- 
ſtored the Spiritual Juriſdiction to the 
Crown, which had been uſurped by the 
Pope; thereupon the Queen immediately 
ſet forth Eccleſiaſtical Injunctions, the 4oth 
whereof is, that no Man ſhall take upon 
himſelf to teach School, but ſuch as is al- 
lowed by the Ordinary; the making of 
which Injunctions by the Eccleſiaſtical 
Power of the Crown ſhews them to be of 
an Eccleſiaſtical Nature, and conſequently 
copnizable in the Eccleſiaſtical Court. It 
muſt be admitted, that theſe Injunctions 
were not confirmed by any Act of Parlia- 
ment, but their being referred to and men- 


tioned 5 El. c. 1. was an Argument, that the 


Legiſlature did approve of them. That in 
the 12th Year of that Queen the ſaid In- 
junction, and (inter al) this againſt Teaching 
without Licence by the Ordinary, were by 
the Convocation, then ſitting, turned into 
Canons; that afterwards 23 Eliz. cap. 1. 
was the 1ſt Statute which prohibited it, 
lince which, two others had followed, 6 Fa. 
4. & 14 Ca. 2. c. 4. but none of them tend- 
ed to deſtroy the Eccleſiaſtical Juriſdiction, 
only by making the Offence puniſhable in 
both Courts, gave a Remedy where there 
vas none before. 1 Fac. the Convocation 
met, and reduced all the Canons into one 

Body, 
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320 Jura Eccleſialtica; 
Body, and then particularly made this C co 
non, that none ſhould teach School withour BY on 
Licence from the Ordinary ; and thouph it 
might be difficult to prove, that theſe (4. 
nons were directly confirmed by Act of Par. 
liament, yet there was a Sort of Confirmz. Wi 
tion of them 4 Fac. 1. c. J. for the Foundin 
and Incorporating a Free Grammar-Scho 
at North-Leeche in Com? Glouceſter, whereby 
the Provoſt and Scholars in Queen's in Ox. 
ford were to nominate the School-Maſter 
and Uſher of the ſaid School, and to make 
ſuch Ordinances for the Government there. 
; of, as they ſhould ſee meet, ſo as the ſame 
were not repugnant to the King's Prerogs 
1 tive, to the Laws and Statutes of the 
Realm, or to any Eccleſiaſtical Canons, or 
Conſtitutions of the Church of England. 
| But, on the other Side, it was anſwered, 
= that there could not be one Canon or Pre- 
| cedent, before the Reformation, cited to 
| prove the keeping School of Eccleſiaſtical 
| Cognizance ; for that ſuppoſing the Counci 
| of Lateran to have been in every Part 
thereof received in England, yet the Canon 
cited did not prove the Point for which it 
was produced ; that Canon only appointing 
School-Maſters in every Cathedral Church, 
and ſuch School-Maſter to be licenſed by the 
Biſhop ; which was but reaſonable, (viz.) 
that he who taught in the Biſhop's Church 
ſhould be approved of by the Biſhop. That 
teaching School was not in the Nature 
thereof Spiritual, and it would be hard to 
affirm that it was of Eccleſiaſtical Juriſdic- 
tion or cognizable there by the old Eccle- 


fiaſtical Laws of the Kingdom, received d 
— common 


Jura Eccleſiaſtica. 
common Uſe, at the ſame Time that not 
ane fingle Precedent of any ſuch Law or 
Uſage, before the Reformation, was to be 
found; and that as to the Canons made 
face, they did not bind a Lay-man, as Cox 
was ſuggeſted to be; becauſe that the Laity 


ue not repreſented in Convocation, and it 
was a fundamental Maxim of our Govern- 


ment, that what bound all muſt be aſſented 
to by all; neither could a Reference to the 
Canons, in a private Act of Parliament, 
add any greater Weight to them than they 
had before. That this was a Caſe which de- 
ſerved great Conſideration, having before 
been in the other Courts of I/eftminſter- 
Hill, where ſeveral Prohibitions had been 
granted on this very ſame Point, in Order 
that it might receive a judicial Determina- 
tion, but the other Side would never ven- 
ture to go on, as in the Caſe Betſham and 
Barnardiſon in C. B. and in B. R. Old- 
feld's Caſe, Mich. 9 M. 3. Chadwick's Caſe, 
10 V. 3. Scorrie's Caſe, Trin. 11 VV. z. 
and 12 V. 3. one Davi ſon's Caſe, Salk. 105. 
who being brought to the Bar, on Ha- 
teas Corp. it appeared, that he was com- 
nitted on an Excom. Cap. being excommu- 
nicated for teaching School, without Li- 
ence, and the Court holding it to be a 
doubtful Point bail'd him during their Conſi- 
deration thereof; which Practice of the 
aer Courts of Weſtminſter- Hall ſhewed it 
to be a Matter not fit to be determined on 
Motion, but in a judicial Way; but ſup- 
polng it to have been originally a Spiritual 
Crime; yet being now made a Temporal 
dne, by ſeveral Acts of Parliament, it was 
ereby drawn from the Spiritual to the 

Vol, II. , Y Tem- 
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32 Jura Eccleſiaſtica, 
Temporal Juriſdiction. Lord Keeper mh. 
Both e way have a ebener 
diction, and a Crime may be puniſhahþ 
- both in the one and the other. The Cx 
nons of a Convocation do not bind the 14. 
ue. 947. „ ty, without an Act of Parliament; but 14 
© 1 ways was, and ſtill am, of Opinion, thut 
, keeping of a School, by the old Lass 0 
2 England, is of Eccleſiaſtical Cognizance; and 
therefore let the Order for a Prohibition 
be diſcharged ; whereupon it was moved by 
Williams, that this Libel was for Teaching 
School generally, without ſhewing wht 
School, and Court Chriſtian could not hat 
133 of Writing- Schools, Reading 
chools, Dancing-Schools, Sc. To which 
Lord Keeper aſſented, and granted a Fro 
hibition as to the Teaching of all School, 
. excepting Grammar- Schools; which he 
thought to be of Eccleſiaſtical Cogizance, 
1 Peer Mill. 29, 30, 32, 33. See Baldham 
and Barnardiſton's Caſe before, and Null. 
worth's Caſe following; & qu. for therth 
as well as many other Caſes, too many to pu, 
ticularize here, the Opinion of Lord Neeb“ 
Wright /eems to be over-ruled, or rather nem 
| to have been Law; unleſs in the Days of Pu 
pery there might be ſuch a Furiſdiction ern. 
ciſed here; and if fo, it was not a leaſt 
but an uſurped Furiſdifion, and an Incrott: 
ment on the Superior Temporal Laus, ai 
Courts, by a pretended Church Authority, ib 
Mays binding upon the Laity ; the Canons It 
ing Nullities as to them, as they never but 
been confirmed by Act of Parliament, or others 
wiſe bad the Conſent of the Laity, do 3% 
them a binding Force upon them; for 10 149 
| can poſſibly bind any, he babe ni e 
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Wh Law; the Rule being, that a Lam to 
ind all, nuft be conſented to by all. 
4 Mich. ) Geo. 2. B. R. The King and 
The Biſhop of T#t:hfield and Coventry. 
Mr. Parker now Judge obtained a Rule 
fot ſuperſeding a Writ of Mandamns, di- 


refted to the Ordinary, commanding him to 
efant a Licenſe to Ruſbworth, then lately 


appointed Uſher of the free Grammar School 
of Coventry, founded by John Hale in I. 8. 


Time, for the teaching in the faid School. 


He faid that by 57 Canon Anno 1603. the 
Bibop of the Dioceſe is truſted with theſe 
Licenſes, and in this Caſe, he ſaid, he acted 
Judicially and not Miniſterially ; and there- 
fore he conceived the preſent Mandamus was 
not proper; for in Caſe the Biſhop refuſe a 
Licenſe, without Reaſon, the Party may 
appeal, and of this Opinion the Court was, 
In the Caſe Turton and Reynolds, Mich. 10 
V z. and in Policic's Cale afterwards, he 
fad, My Lord Macclesfield and Eyre and 
Prvis Juſtices inclined to be of Opinion a 
Mandamis would not lie. He ſaid the Bu- 
lnefs of a Shool- Maſter is not an Office, but 
a Imployment ; but the preſent Caſe is not 
tren ſo ſtrong as that; for Ruſbworth is only 
pointed Uſher; he alfo obſerved, that 
tle preſent School is but a private one, and 
nt a Royal Foundation. Then came Ser- 
eant Birch and another Counſel, and moved 
io diſcharge this Rule, and ſaid they took it, 
that it was never yet ſettled, That an Uſher 
vas bound to take a Licenſe; and therefore 
* vas proper that the Ordinary ſhould make 
Return to this Mandamus, that that Point 
bight be fully lettled: And if a Licenſe was 

Y-3 neceſſary 
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Jura Eccleſiaſtica; 


neceſſary they conceived a Mandamns the 
proper Remedy to obtain it, and to the 
Purpoſe cited 1 Sid. 94, 107, 169. 4 If, 


309. 3 Keb. 855. Ven. 155, 18), 143,15, 


335, and the Serjeant ſaid, that a Mandi 
mus had been before moved for againſt this 
very Biſhop, requiring him to grant a Li. 


cenſe to one to teach the School of Broome: 
field in Com. Derby; indeed it was not granted 


becauſe the Affidavit, whereon the Motion 
was made, was not ſufficient, but ſaid he 
took the Opinion of the Court to be, thata 
Mandamus would lie. My Lord Ch. Juſ. 
did not think it a clear Point, that a Licenſe 
was neceflary in the preſent Caſe; and 
therefore ſaid, that it was proper that a fe- 
turn ſhould be made in Order that that 
Point might be ſettled, but if it was neceſ. 
ſary he did not ſee that a Mandamus was the 
proper Remedy. His Lordſhip agreed, that 
the Buſineſs of a School-Maſter was only an 
Employment; but yet it is a Temporal En: 


ployment; and therefore this Court might 


interfere. In the Caſe Coleful and Newconit, 
Mich. 4. of the Queen, the Opinion of 
Mr. Juſtice Powel was, that the Court might 
grant a Mandamus in Caſe of a Licenſe for 
a Preacher by the Stat. 13 and 14 Char. 2 
4. and in the Caſe of Vincent, Lecturer of 
St. Dunſtan's Fleetſtreet ; this Court actual 
did grant a Mandemnus, for a Licenſe to 
Preach at that Lectureſhip, though affe 
for particular Reaſon, the Rule was di 
charged; he ſaid, no Inſtances had been pio. 
duced that ever an Appeal lay in the 
Caſes: And if a Mandamus would lie, in 


the Caſe of a School-Maſter he thought 4 


Woule; 


Jura Eccleſtaſtica:; 


would, in the Caſe of an Uſher equally. 


Lee Juſt. ſaid, he remembred Policie's Caſe 


cited by Mr. Payker. Prat Juſt. was ſtrongly 
of the other Opinion, on the firſt Argument, 
and on the ſecond, the other Judges came 
over to his Opinion, and accordingly the 
Rule was diſcharged for ſuperſeding the Man- 
ums: And this Matter coming on again 
Paſ. 7 Geo. 2. upon the Return Serjeant Birch 


prayed, that a Peremptory Mandamus might 


be granted: The Return, he ſaid, ſet forth, 
that there was a Repreſentation drawn up 
by ſeveral Inbabitants of the Town of Co- 
ventry, ſerting forth great Immoralities to be 
in Ryſhworth, and that there were Affidavits 


charging him with great Misbehaviour, and 


a Certificate to the ſame Effet. The Re- 
turn further ſer forth certain Articles, in bæc 
derba, exhibited againſt him in the Biſhop's 
Court.for ſeveral Spiritual Offences: That a 
Caveat was entered in Purſuance of them: 
That Ryſhworth appeared to theſe Articles, 
by his Proctor, and that they were now de- 
pending againſt him. Twas Ar alledged, 


that by one of the Canons in 1603, which 


vas confirmed by the King's Letters Patents 
on 6 Sep. 20 Fac. 1. it was neceſſary for every 
Sehool-Maſter to take a Licenſe from the 
Biſhop, and that the old Canons made be- 
fore that Time, required the ſame: That 
Ryſbworth was a Clergyman; and that for 
the Reaſons above, the Ordinary ſuſpended 
granting him this Licenſe; this Return, the 
derjeant ſubmitted, was inſufficient; he ſaid, 
n Kalk. 432 the Law required the moſt ex- 


act certainty in theſe Returns, but in the 


preſent Return it is not ſet forth, with any 
„ | Cer» 
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portunity to be heard. The objections he 


neceſſary, he could produce many Autho- 


Jura Eccleſtaſtica; 


Certainty, what the Purport of the Aﬀidaxir 
was; neither that it was ſworn before a 
competent Authority; and if this was in the 
Caſe of an Indictment of Perjury, the ſet. 
ting forth of an Affidavit, in this Manner, 
would not be ſufficient, as is Lat. 39, 133. 
and the ſame Objection may be made to the 
Certificate; and as to the Articles againſt 
Ruſhæuorth, he ſaid, that would be no Oþb- 


be of no Force againſt any one till he is con. 
victed upon it; he obſerved further, that it 
was not ſet forth in this Return, that the 
Biſhop ever gave Ryafhworth Notice to ap. 
pear and anſwer theſe Charges: And in the 
Cale of Dr. Bently, who was degraded by 
the Univerſity of Cambridge, he took the clear 
Opinion of the Court to be, that in a Sul. 
penſion, as well as a Degradation, it was 
neceſſary that the Party ſhould have an Op- 


"Tubmitted, might well be made to ſhew, that 
the Cauſe returned by the Biſhop was not 
ſufficient; and were it not that Ruſhworth 
hath applied for a Mandamus, and ſo had, in 
ſome Meaſure, admitted, that a Licenſe wa 


rities in the Law, to ſhew that no Licenſe 
at all was neceſſary, and for this Purpoſe be 
named 1 Vent. 41. and he ſaid, there were 
divers others to the ſame Purpoſe. My. Pat. 
ker argued, on the other Side, and ſubmit- 
ted, it was very certain that in theſe Caſcs 
Licenſes are neceſſary. Stat. 1 Far. I. +9: 
& 13 14 Car. 2. 4, 8. take Notice of 
them to be ſo. In the old Canons, made 


by the Popes, this is required. 1 Aud, þ 
— L e | t 


Jura Eccleſiaſtica. uy 

the Caſe in 1 Ven. 41, is reported contrary 

and the Authority of the 2 Lev. 222 is full 

in Point. The granting ſuch Licenſe is a 

Judicial Act, and may well be compared to a 

Bilhop's refuſing to admit a Perſon to a Li- 

ring who is preſented, and in ſuch Caſe it is 

held in 5 Co. 57. that no Mandamrs will lie, 

and he conceived, that there was the ſame 

Reaſon, in the preſent Caſe, that it ſhould 

not; and in Support of this Opinion cited 

1 Keb. 5 Sid. 40. Sty. 457, but ſuppoſing it 

hould be ſaid, that the Rerurn, was a full 

Excuſe for the Ordinary's Non-compliance 

with the Writ: The Return has fer forth 

the Reaſons, why the Ordinary at preſent 

ſuſpends granting this Licenſe: Articles are 

actually exhibited againſt the Party, he ap- 

pears to them, by which he himſelf takes 

Notice of them; and till he has acquitted 

himſelf of the Charge, it is highly reaſonable 

the Licenſe ſhould be ſuſpended; and to 

ſew that ſuch general Returns have been 

allowed, he cited 5 Co. 158. and Show. Par- 

lament Caſes 88. My Lord Ch. Juſt. it's 

aid, that the Return ſet forth the Party 

applying for the Licenſe to be a Clergyman, 

and his Lordſhip ſaid, he at preſent thought 

it muſt be admitted, that a Licenſe was ne- 

eſſary ; becauſe the Canons in 1603 require 

it; and it muſt be admitted that they bing Yer 327 F 

the Clergy ; but his Lordſhip alſo ſaid, be 

dd think they did not bind the Laity ; as 

tiey never were confirmed by Parliament 

bs Lordſhip ſaid alſo, it has not been made 

o appear that thoſe ancient Canons, which 

had been mentioned, were ever allowed of 

by the Courts of Common Law; therefore 
14 le 
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- Meaſure, ſuppoſed to act Judicially, yet 


againſt the Party, he having appeared to 


Jura Eccleſiaſtica. 
he could not fee, that by any Canon, it ö. 
could be made appear, that a Layman could che 
be obliged to take ſuch Licenſe; and faid, 
that with Regard to the General Queſtion of 20. 
taking theſe Licenſes, he thought it very en! 
material to be eſtabliſhed, that the Laity 
were not bound to take them by the Canon ten 
Law; for if they were, a Mandamus could but 
never lie, requiring them to be made to any 
one particular Perſon; but an Appeal would 
be the proper Remedy. If, on the other 
Hand, this Obligation ariſeth from the Stat, 
Law; though the Ordinary may be, in ſome 


a particular Maudamus may be granted; the 
principal Queſtion therefore in the principal 
Caſe reſorts to this, whether the Ordinary 
has not ſet forth a ſufficient Excuſe, for re- 
fuſing to grant this Licenſe, at preſent, and 
as to that, his Lordſhip thought, he clearly 
had; upon Account of the Articles con- 
taining a Criminal Charge being exhibited 


them ; and that Matter not being yet deter- 
mined. The reſt of the Judges concurring, 
a Peremptory Mandamus was refuſed; yet the 
Matter ſtood over till Mich. the 9. of his pre- 
ſent Majeſty, when the ſame coming on again, 
Mr. Wynne now Serjeant, argued for Ru- 
worth, and ſaid, he ſhould not contend, but that 
School-Maſters are obliged to take Licenſes 
from Biſhops, in ſome particular Caſes; but 
he apprehended, that this Authority of 
granting Licenſes, was only ſub modo, and 
that it was only of Miniſterial and not Ju- 
dicial Authority; and if this was fo, then 
he apprehended, that Biſhops have no Right 


— 235 


2 — « tt. ——— fe. wad, Ge _— 


5. 


Jura Eccleſiaſtica. 
examine the Qualifications of thoſe to 
hom they granted them, and to the Pur- 
ſe cited 200 or 203. 11 H. 4. 47. 
20 H. 6. 13. Sry. 457. Mr. Abney now Judge 
on the other Side, ſaid, that if Rſbworth had 
deen a Layman, he ſhould not have con- 
tended, that even a Licenſe was neceſſary, 
bat as it's ſet forth in the Return, that he 
s a Clergyman, he conceived, that not 
only a Licenſe was neceflary, but thar 
the Biſhop bad a Right to examine his Qua- 
lfications before he granted it. And this Di- 
ſtinction between the Laity and Clergy he 
apprehended was fully warranted: The Ca- 
non which requires this Licenſe, he ſaid, 
vas one of them in 1603; but thoſe Canons 
being only confirmed by the King's Letters 
Patent, he conceived it to be certain, that 
they bound the Clergy only ; but the Cler- 
v7, he apprehended, were bound by all of 
them, whether they related to Eccleſiaſtical 
Matters, or not; and for Authority, he cited 
1 Keb. 5. 2 Keb. 538. 2 Lev. 222 & Salk. 
| 372 My Lord Ch. Juſt. ſaid, that he 
thought, that the ſingle Queſtion for the 
Court to conſider was, whether the Matter 
returned was a ſufficient, temporary, Excuſe 
for not granting the Licenſe at preſent ; he 
ſaid, he did not think, that Reuſbworth's 
being a Clergyman made the Caſe any ways 
liferent from what it would have been if 
he had been a Layman; for he could not 
think that the Canons in 1603, made in 
Convocation, and confirmed by the Crown, 
without being confirmed by Parliament, 
ound even the Clergy in any Matter, but 
n re Ecclefaftica; it this were — 
his 


330 


1 Conſequence, thar if a Clergyman Were 


the general Rule of Law, was not material 


| fuſed, but only ſuſpended granting our Licenſe, 


Jura Eccleſtaſtiea = 
his Lordſhip obſerved, there would be thi 


Head of a College, he might be bound in 
Matters relating to him in that Capaciy 
and ſo in any other Temporal Right; he 
{aid likewiſe, that he did not think it mu. | 
terial, in the preſent Caſe, to conſider, whe, iſe! 
ther Biſhops have any Juriſdiction to gran urn 
Licenſes of this Sort in general; for, in the 
preſent Caſe, the Mandamus ſuppoſes tha 
be has this Power; the Mandamus ſuggeſting ban 
that Ryſpworth was duly appointed and cho. d 
ſen Uſher of the Free Grammar School 
founded by Thomas Hale in the Reign of 
H. 8. and that, before his Admiſſion, he 
ought to be licenſed by the Biſhop; but 
whether that Licenſe was neceſſary by the 
particular Foundation of the School, or by ee. 


to enter into; but thus much, he ſaid, he 
did think, that however miniſterial the 
Biſhop might be, in granting a Licenſe of 
this Sort; yet he. had a Right, in ſome 
Meaſure, of examining into the Qualifica 
tions of the Perſon, to whom he granted 
this Licenſe. And, in the preſent Cafe, 
his Lordſhip further ſaid, he thought that 
the Biſhop had ſet forth a ſufficient Excuſe 
for not obeying the Writ, in the Manner a 
he had returned; for the Return ſet forth, 
ve further certify that we never utterly it 


till we ſhould receive Satisfaction toucling tht 
Movals and Sufficiency of the Party: And then 
the Return ſer forth ſome Charges of Im- 
morality in Ruſhworth, others of his Det 


ciency and Ouarreling in the Church and 
: ; 2 = Church · 


Jura Eccleſiaſtica. 
warch-Yard with bis Pariſhioners, his Ex- 


in Drinking, and his being guilty, or 
pected to be guilty of a F e 


, 1d, on the Court's refuſing a peremptory 
e unaamus; for this Reaſon, his Lordſhip 


ad, they were well warranted by the Caſe 
if Lypton and Wallis, which was cited on the 
former Argument. Page, Juſtice ſaid, that 
he was always of Opinion, that no Canons 
wund the Clergy, unlefs confirmed by Par- 
lament, but in Eccleſiaſtical Matters; but 
lad, there was no Occaſion to inquire into 
tat Matter at preſent; that he intirely 
reed with my Lord Ch. Juſtice. Lee Ju- 


of a Mandamus going is reſolved to be, the 
requiring the Party to do ſome Att in Ex- 
ecution of Law ; but it never was yet de- 
termined, that a Maudamus of this Sort lies 
xt all; In the Caſe of Turton and Reynolds, 
my Lord Holt, ſaid, that it does not lie to a 
Lecturer ; but, in another Caſe, there was 
the Opinion of a ſingle Judge, that it would 
le. Where Mandamus's have been applied 
for, requiring Juſtices of Peace to grant a 
Licenſe, he ſaid, the Act of granting the 
Licenſe has been looked upon, as diſcre- 
tonary, and for that Reaſon has been re- 
fuled; but where ſuch Licenſe has been 


nined. In the preſent Caſe, he thought it 
could not be ſaid, that the Biſhop was bound 
o grant the Licenſe, at all Events, and this 
fully appeared by the Act of Uniformity, 
39 14 Ch. 2. The only Point Age 

then 


ſlice laid, that in Salk. 572. the Foundation 


once granted, the Juſtice cannot, ad Libitum, 
revoke it; and ſo that Point has been deter- 
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332 Jura Eccleſiaſtica. 
. then to be conſidered was, whether there 
Tis true, the was not a ſufficient Excuſe returned for not 


2. 
Canon ſays, granting the Licenſe at preſent; and ſaid, 
N. b. be was clear of Opinion, that the Exc 
lick Schools. returned was ſufficient, and accordingly the . 
or private Rule pronounced by the Court was, that and 


Houſe, but the Return ſhould be allowed. 
ſuch as ſhall | 
be allowed by the Biſhop of the Dioceſe, or Ordinary of the Place, u. 
der his Hand and Seal, being found meet, as well for his Learning ad 
Dexterity in Teaching, as for ſober and honeſt Converſation, and a 
for right Underftanding of God's true Religion; and alſo except he ul 
_ firſt ſubſcribe to the firſt and third Articles ſimply, and to the two fit 
| Clauſes of the ſecond Article. Can. 77. And Curates, deſirous to teach, 
are to be licenſed before others, under the Terms in Can. 78. All Schod. 
Maſters ſhall teach in Eng, or Latin, as the Children are able to ber, 
the larger, or ſhorter, Catechiſm, heretofore, by publick Authority, i 
forth; and as often as any Sermon ſhall be upon Holy and Feſtival Dy, 
within the Pariſh where they teach, they ſhall bring their Schelars to the 
Church where ſuch Sermon ſhall be made, and there ſee them quiet 
and ſoberly behave themſelves, and ſhall examine them at Times ce. 
nient, after their Return, what they have born away of ſuch Sermow, 
Upon other Days, and at other Times, they ſhall train them up with 
ſuch Sentences of Holy Scripture, as ſhall be moſt expedient to induce 
them to all Godlineſs, and teach them the Grammar, &c. And if ay 
School-Maſter being licenſed, and having ſubſcribed, as aforeſaid, ſtall 
offend in any of the Premiſſes, or either, ſpeak, write, or teach, againl 
any Thing, whereunto he hath formerly ſubſcribed, (if upon Admont 
tion by the Ordinary he do not amend and reform himſelf,) let him be 
ſuſpended from teaching School any longer. Can. 79. But yet J cur. 
ceive, that a School-Maſter, though he be of the Clergy, is not bound, 
as a School-Maſter, by theſe, or any other, the Canons; for this 32 
Temporal Imployment, though exerciſed by an Eccleſiaſtick, and he 1s 
extra all Eccleſiaſtical Conuſance or Juriſdiftion, and only accountable to 
his natural Viſitor, or ſuch other as ſuch natural Viſitor has thought fit 
to put him under the Government of; and I think, I am well ſupport 
in this Notion by the preceding, and many other, Caſes in the Books. 


. 
* 
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dene | ROE, 
* 2 Not removeable at the Ordinary s Plea- 
aid, ſare. 


ue 2. If a Town erect a common School, 


and make an Allowance to the School-Ma- 


5 = 
ew ' CD 


put in another, at his Pleaſure; but if he be 
1 Recuſant, he may, by the Stat. 23 Elix. 
. 1. Rol. Abr. Prohibition, F. 7. Mich. 13 
74 The Bifhop of Carliſſe's Caſe. 


3. As to licenſing Diſſenters to teach Schools. 


Hill. 2 Geo. 2. B. R. Dodridge v. Rand & al“. 
Mr. Marſh moved for a Prohibition to the 
Biſhop of Peterborough, to ſtay Proceedings 
zyainſt one Dodridge for keeping an Acade- 
my and diſſenting Meeting-Houſe at Nor- 
thampton, ſaus Licence, which the Canons 
1603 require. Suggeſtion was, in the firſt 
place, that thoſe Canons do not bind the 
Laity, and, in the next place, that Stat. 
174. 1. 4. hath given a Penalty for this Of- 
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jeant Eyre obſerved, that two Matters are 
contained in the Objection, 1ſt, that the Ca- 
nons in 1603 do not bind the Laity; and 
2dly, that ſince the Statute requiring a Li- 
cence, the Eccleſiaſtical Courts have no Ju- 


— 6» 


” . 2 8 


that the Suggeſtion in both Parts were 
"rong; and to that Purpoſe cited 2 Lev. 
222, However the Court made Rule abſo- 
ue, and gave the Party to the firſt Day of 
next Term to declare, 

$. Mid- 


ſter, the Biſhop may nos remove him, and 


fence ; accordingly he cited Carth. 464. Rule 
to ſhew Cauſe. On ſhewing Cauſe, Ser- 


fiſdiction; but he ſaid, he apprehended , 
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334 Jura Eccleſcaſtica, 


hey 


74 þ- ALL, 


A Suit is in the Eccleſiaſtical Court for 


53 bo liation. 


" Midwives, &c. &c. &c. 


exerciſing the Trade of a Midwife, ſans L. 
cence del N as an Offence agiinſ 
the Canon, a Prohibition lies; for it js 90 
Spiritual Function. Rol. Abr. Probibitin, 
Caſe 44. 9 Ca. B. R. The Canons do not 
bind the Laity. 


* rr — n F 
. : * * 
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II. Church and Church Living. 


1. By whom founded. 
2. When began, and how may is 


1 
3. Whether Dignities, or not. 
4. Void, or 70t. | ] 


(1. Where to be tried. 
957 5. The Profits thereof. 


1. The Ordinary not to meddle with. 
2. Where to be ſued for, 


'£ UI. Cele 


Jura Eccieſiaſica. 335 
III. Celebration of Divine Ser- 345. 


VICE. 


IV. Pariſh and Pari 77 Churches.” 
V. Sacraments. _ 


. Baptiſm. 
EL IE ES 


2. The Lord's Supper. 34 2 : 
VI. Church Duts. — 


1. Hr Char ching cy 250 
. For Barials, 35%. 
3. Baptiſm. Vide Sacraments. ' 


34 G 


VII. Dilapidations. — 


33000 
2. Where and how puniſhid. — 
33. e's to have Renee fees 75 4 


1. General. 
2. Apainſt whom, 


| 9 «1, 
* How 10 be pleaded. 5 
VIII. The Clergy may puniſh ©) 


their own Members. 4 92 
| f 1. e F . ime 
23 Rules i | 


RE Preſentation, Adi on, In- 0 
fitution and Induction. 


J. Preſentation. —-— —— —þ 
. 1. The 


3 by 7 : 
o * 


Jura Ecclefiaſtica; 
373 . The Duties of Ordinaries to 'o Patron 1 


ſuch Caſes. 
3 4 ; 2. ” the Patron. 


/J Or) x. What, 
2. Who to be admitted. 


—, 3. Inſtitution. 


© IL. What it is, and its Effect. 
/ 2. Where Admiſſion and bens may bt 
_Tefuſed. 
4. Tndulgion. 
305. 1. What, bow performed, and its Efe 


1. General. 


506. —2. Where tri able. 
3% > Where delayed. 
+ 5. General to Admiſſion, Infiitls 
)7 tion and Induttion.' | 
13 


I; Who may be a Prieſt or Deacon, wh 


where, by whom, and before whom to be 
ordered, or ordained. 

2. The Office of Biſhops in theſe Ciſcs 
Vide ante Preſentation, the Duty of B. 

Hops to Patrons in ſuch Caſes. 

3. IV here to be tried. 


4 


* 
F 12 Al he 
JT 


x. Ability: 


Jura Eccleſialiica; 337 


X. Ability, and Nonability, „ 
Clerks. D oo 


71. There to be tried. 5 


XI. Refuſal of Clerks... : 
1. Wherefore may be. Sy 


XII. Ordinaries Licences. — 
1. Whether abſolutely and efſentially | 5 
neceſſary. 


1. Where ſuch t have er licenſed b be- 
— —— : 


XIII. The Subſcription of ok. — 394 
XIV. When one may be ſaid to- 
be Compleat Incumbent. 


1. General. 797 
M hat Interefr he bath in 1 bi) 5 
ae. — P 


XV. How Clerks are privileged. / 
AVI. How reſtrained. ( 


| 1. From Secular Concerns. __- — 


XVII. Reſſdence. : 


4 


* 
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0 J. 

XVIII. How an Incumbent may 
vacate his Zecleſ — 1 
es. — eq. 


You, II. 
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Jura Eccleſiaſtica, 


— 1. By Acceptance of another in. 


FAS compatible without Diſpenlc 
Ve ( tion, & c. 


1. General. 


) 2. The Patron's Right to preſent in ſuch 
Al 4« Caſes, b f 


— XIX. Wherefore a Clerk maj be 
_ removed. 
}Þ XX. Deprivation. 


— I, What it 15, 

(2. The Sorts. 
3. Wherefore one may be depriced, 
: and who muſt do it, and in whit 
2 1 

4+ 4. How to be tried. 


XXI. IP here a Clerk is oufted i 
diſturbed. 


40 4, <2 2. Diſturbed. 


— XXII Chaplains. 
j I The King's. 
J 1. Their Reſidence. 


51 —— 
42 6 Faculties antea. 


= | XXI Il. Tir 


42. Other Chaplains, vide Court if 


Jura Eccleſiaſtita. 3 39 
XXIII. The Duty of the Clergy. C) . 


The Introduction. _ 5 42.6. 


11. As to their Faith, Kr. 

2. To be regular and. {ober in their C. 
Lives and Converſation, _—— — | 

3. As to their Habit. 80 733. 


1. In general. | 
2. In Cathedral and Collegiate Churches. 4 3 4 , 


4. To keep their en 4 3 fe 
5. Marriages. ——- 


1. When, where, and with <what cue, 45 26 
to be celebrated. 5 


— —— 


6. The Sacraments. _ 
44s 30 


L Chriſtening Gbildren, &c 
2. The Lord's Supper. 


. } 
— 


municate himſelf, and to adminiſter | to others, _ 
„ —— 


2. Who not to be admitted to the Sacrament, | 
un when. — 


442. 
7. As to the Sic... — 


. As to Burial of the Dead. . 
9. Bound to keep Regifiers. _ ___© 
10. In Relation to Recuſants aud $44 . 
Excommunicates, ———— 

11. Bound to inſtruct the Tonorant, 
and teach them the Catechiſm, ,, 44). 
&c. 


7. 2 12. AS 


L How often in the Tear the Parſon is to com- £4 1 2 , 
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Jura Ecciefiaſtica; 
( 12» As to Confirmation. 

) x3. As to others preaching for they, 
14+ How often bound to offiias 
- themſelves. 

1. Sometimes to reſide. 
2. To have their Cures ſufficiently ſupplied. 


16. Their Duty to their Ordinarie, 


2 
1. General, 
— 2. At their firſt Vindication. 


—— 


XXIV. Appropriations and In 
Propri ation. 


- (,4r. General. 
4 ©. 2. How made. 
„N —— 3+ How came to the Crown. 
> 9, — 4. How into Lay Hands. 
5 N | . | | ; 
„ 5. Are grantable over or fran 
A ferable. © 
6. How favoured. 
4e. 4 
A. General. 
„e 2. Were can be m Uſurpation of iben. 
Ab 3. Preſumptions for. 


(EI. Though defective. 


FAT 


( 7. Smits Concerning. 
) x, Tobe in the Temporal Courts. 


8. Exc 


Jura Eccleſialtica, — 34 


8. Exempt from Ordinary Juriſ- 
diftion. 


1. General. /v -— 
2, Cannot be 3 red Fay 3 
z. Nfitable only by the Patron. — 4 7 75 


XXV. Donatives. 


1. How favoured. 


1. General, ——<L 


2. Exempt from Ordinary Viſitation and 


Furiſdiction, and only vifitable by the 796. 
Patrou, or Donator, or Viſitor appointed 
by bim. 


XXVI. Chapels. - - 


1. Whether Eccleſia, aut Capella. 


2. Are wot Benefices u Judg meu 
F Law. 


3. By whom oft WY 4 97. 
4. Sutts concerning them, 


r. pere to be tried. ____ 
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| Vaugh. 24. 


this is a Suit for one Incumbent againſt an- 


Patron, and the Right of Patronage doth 
not come in Queſtion ; as if a Parſon be cre- 
ated a Biſhop, and hath a Diſpenfation to 


Jura Ecctefiaſtica, 


G. 
Both. 
I. Spoliation. 


I. Poliation is a Suit for the Fruits of x 
Church, or the Church itſelf, and 
is to be ſued in the Spiritual Cour, 


and not in the Temporal ; and 


other, where they both claim by the ſame 


hold his Benefice, after which the Patron 
prefents another, who is inſtituted and in- 
ducted, in ſuch Caſe the Bifhop may hive 
a Spoliation againſt the Incumbent in the 
Spiritual Court; for they both claim under 
the {ame Patron, and the Right of Patro- 
nage is not drawn in Queſtion ; and becauſe 
the other Parſon came into the Poſſeſſion of 
the Benefice by the Courſe of the Spiritual 
Law, namely, by Inſtitution and Induction; 
ſo that he hath Colour thereto by the ſame 
Spiritual Law; for if he were not inſtituted 
and inducted, no Spoliation lieth, but T4 
ther "Treſpaſs or an Aſſiſe of Novel Diſſeiſn, 
Sc. (which means ſome other Temporal Rene 
ay). The Law is the ſame, where a Parlon 
that is beneficed already accepts another L. 
ving with Cure of Value, who is inſtituted 
and inducted; in ſuch Caſe one of them 
may 


- 


— — 12 


Jura Eccleſiaſtica. 

may have Spoliation againſt the other, and 
hen, whether he hath a ſufficient Plurality, 
or not, will neceſſarily come in Queſtion, 
and ſo it 1s of Deprivation, Sc. "The Law 
i the ſame where the Patron, on Suppoſi- 
on the Clerk is dead, preſents another, in 


which Caſe the firſt Clerk, who was ſuppo- 


ſed dead, may have a Spoliation againſt the 


other; and ſo it is in many other like Caſes, 
whereof ſee Fitz. N. B. 36. G. &9c. Terms 
e Ley, ſub hoc Tit. Vide Secular Clergy, 
where ouſted, the Remedy. Vide ante The 
Matter, Preſentation. _ | 
2. If an Husband poſſeſſed of Goods, in 
Right of his Wife, as Adminiſtratrix, grants 
them to F. S. and then the Wife dies, and 
after another Adminiſtration is granted to 
J. D. who ſues the Grantee of the Goods 
for a Spoliation in the Eccleſiaſtical Court, a 
Prohibition lieth. Micb. 11 Car. B. R. Clark 
nd Daniel, Rol. Abr. Prohibition, fo. 302. 
Caſe 21. 


3. If an Husband poſſeſſed of Goods in 
Right of his Wife as Adminiſtratrix, waſte 
tiem, and the Wife dies; if the Husband 


be ſued in the Spiritual Courts for a Spolia- 
tion, or Waſte of theſe Goods, a Prohibi- 
tion lies. Mich. 11 Ca. B. R. Clark and Da- 


we, Juſtice Jones ſaid, it was fo reſolved, 
though the Spiritual Court complained of it 
to be very hard. Rol. Abr. Prohibition, fo. 


302, Caſe 22. 


14 I. Gburch. 
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Jura Eccleſiaſtica; 


II. Church and Church Livin. 
1. By whom founded. 


© E King and his Lay Subjects were 
the Donors of all Benefices to Fccle. 


 Naſtical Perſons; and therefore Church Be. 
nefices are called Eleemoſynas Laicorim. 


Dav. 81. 


2, If hen began, and how any be 
obtained. 


1. Asrochia eſt Locus in quo degit Populus ai. 
cums: Recleſia. 5 Co. 67 2. 
2. Parochial Right before the Council of 


Lateran. Cro. Car. 422. 


3. A Church may be filled theſe ſeveri 
Ways, by Preſentation, Collation, Oc. See 
Caſe Archbiſhop Armagh v. Le Roy, before 
Houſe of Lords, Feb. 1728. and again Ari 
1730. | 

4. One may come, without Preſentation, 
Inſtitution, or Induction, theſe ſeveral Ways 
to a Parſonage, or Church Living. 1. By 
Way of Appropriation. 2. By Way of U- 
nion. 3. By Way of Permutation. 4. BY 
Way of Commendam ; and in paſt Times, 
when the Pope uſurped Juriſdiction in Ex. 


land, there was a fifth Way, by Way & 


Proviſion. Dav. 81. 5. 


2 IWhet her 


by 


j 


Jura Eccleſiaſtica. 


z. Whether Dignities, or not. 


O ME Promotions are merely Admini- 
ſtrations, as Prebendaries and Parſons, 

and are not Dignities not having Juriſdic- 
tion. Palm. 4.61. 11 H.4 So that it would 
ſeem it is Juriſdiction which makes a Dignity. 
2. Beneficium Eccleſiaſticum extendeth not 
only to Benefices of Churches Parochial, 
but to Dignities, and other Eccleſiaſtical 
Promotions, as to Deaneries, Arch-deacon- 
ries, Prebends, Sc. and it appeareth in our 


Books, that Deaneries, Arch-deaconries, 


Prebends, Cc. are Benefices with Cure of 
Souls ; but they are not comprehended un- 
der the Name of Benefices with Cure of 
Souls within the Statute 21 H. 8. by Reaſon 


of a ſpecial Proviſo, which they had been, 


if no ſuch Proviſo had been added, (viz) 
Deans, Arch=deacons, Chancellors, Treaſurers, 
Cranters, Prebendary, or a Parſon, where there 
is & Vicar endowed. 3 Inſt. 155. 


4. Void or not. 
I. Where to be tried. 


T A. be preſented by 7. S. to a Benefice, 
and be admitted, inſtituted and induc- 
ted, and after the King preſent his Clerk to 
the ſame, on a Suppoſition that A. was pre- 
ſented by Simony, and his Clerk is inſtituted 
and inducted ; whereupon A. ſues in the Ec- 
ceſiaſtical Court againſt the King's Clerk, 
on Suppoſal that he himſelf did not come in 
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Jura Eccleſiaſtica, 
by Simony, and therefore prays, that thy 
Superadmiſſion, Inſtitution and Indudig 
may be repealed; a Prohibition ſhall be 
granted for the Clerk of the King, upon hi 
Suggeſtion, that A. was preſented by $i. 
mony; for now the ſole Queſtion bernix 
them is, whether the Church was void, or 
not, at the Time of the King's Preſent 
ment, which is only triable by the Tempora 
Courts. Trin. 16 Fa. inter Sariſon and Bath, 
Rol. Abr. Prohibition, 292. M. 1,2. 
2. If A. recover in a Quare impedit again 
the Ordinary and Incumbent, and the lu. 
cumbent bring Error, whereon the Jude. 
ment is affirmed, and a Writ to the Biſhop 
is granted to A. upon which A. preſents his 
Clerk to the Biſhop, before any actual Ne- 
moval of the firſt Incumbent, and his Clerk 
is admitted and inſtituted ; upon which, the 
firſt Incumbent appeals to the Audience for 
a Superinſtitution before that he was re- 
moved, a Prohibition ſhall be granted; for 
the firſt Incumbent was removed in Law by 
the Judgment, though he continued Incum- 
bent, de ſacto, till the laſt Incumbent was 
preſented, and the laſt Inſtitution was by 
Force of the King's Writ; and therefore no 
Appeal may be of it. M. 12 Fa. inter i Uf. 
ler and Singleton adjudged, and Prohibition 
granted. Rol. Abr. Prohibition, 292. M.;. 
3. Plenarty ſhall, be tried by the Biinop, 
where the Plenarty is made by Inſtitution; 
for that Inſtitution is a Spiritual Act; but 
where there is no Plenarty till Induction, 
then full, or not, ſhall be tried, by Verdict 
of twelve Men, according to the Common 


Law ; for Induction is a Thing aun 
an 
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Jura Ecclefiaſtica, 
nd ſha]l not be tried by the Ordinary. Vide 
22 Hl. 6. 27, Oc. And yet in ſome Caſes a 
fury ſhall inquire of Plenarty, as in the 
mincipal Caſe ; and in all Qyare impedits, 
me of the three Points inquirable is, if the 
Church be full, or not. 6 Co. 49. 4. 


5. The Profits thereof. 
1. The Ordinary not to meddle with. 


HE Ordinary has nothing to do to in- 
termeddle with the Church, or the 
Fruits thereof. Hob. 316, 317. 


2. Where to be ſued for. 


If a Man ſues in Court Chriſtian to have 
an Account for the Profits of a Benefice, a 
Prohibition lies; for that it belongeth to the 
Common Law. Hill. 3 Fa. adjudged. Rol. 
Abr. Prohibition, fo. 293. Caſe 6. Bur for 
Profits taken in Time of Sequeſtration, a/#- 
ter, Caſe 7. 


III. Celebration of Divine Ser- 
ice. 


Bi all Sermons, Lectures, and Homi- 
lies, the Preachers and Miniſters ſhall 
move the People to join with them in 
Prayer, in the Form, or to the Effect, 
therein mentioned. Cau. 55. See 5 Co. De 
Jure Regis Eccl. 9. a. 


IV. Pariſh 
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FF an Act of Parliament make a partiell 


Pariſh, the Juriſdiction of the Ecclefiaſtica 


r.QVagcttion, that by Law, Cc. no Perſon 


Jura Eccleſiaſtica? 
IV. Pariſh and Pariſh Chir 


Diſtrict a particular ſeparate and diſtin 


Court does not attach upon it for this cler 
Reaſon, that it was not ſuch immemorially; 
and ſtill more ſo, where it is not a Pari 
Church. Parith St. Fohn, Clerkenwell, 9 Cen: 


V. Sacraments. 
1. Fees for. 


ought to pay any Thing for the Sacre 
ment of Baptiſm againſt his Will, a Prohibi- 
tion was granted. Lutw. Anderſon and Wak 
ker's Caſe. 


2. Burdeaux, a French Proteſtant had his 


Child baptized at the French Church in the 


Soy, and Dr. Lancaſter, Vicar of St. Mar 
in's, in which Pariſh it is, together with 
the Clerk, libelled againſt him for a Fee of 
two Shillings and fix Pence due to him, and 
one Shilling the Clerk; a Prohibition was 
moved for, and Levins urged, this was an 
Reeleftaſtical Fee due by Canon. Holt C. J. 
Nothing can be due, of common Right, and 
how can a Canon take Money out of Lay- 
men's Pockets. Lindwood ſays, it is Simon) 
to take any Thing for Chriſtening, or 05 

ing, 


ing; 
then 
Fee 
not 

jn! 
Par 
wht 
If 
lib 

hat 
no! 
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ing, unleſs it be a Fee due by Cuſtom ; but 

hen a Cuſtom for any Perſon to take a 
fee for Chriſtening a Child, when he does 
bot chriſten it, is not good, like the Caſe 
n Hob. (175, 176.) where one dies in one 
Pariſh, and is buried in another, the Pariſh 
where he died ſhall not have a burying Fee. 
If you have a Right to chriften, you ſhould 
bel for that Right; but you ought not to 
have Money for Chriſtening, when you do 
not. Salk. 332. 
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2. The Lord. s Supper. 


Citizen of Briſtol had a Country 
A Houſe, and frequently received the 
Sacrament in the Pariſh Church in the 
Country; likewiſe he received it frequently 
at the Cathedral Church in Briſtol, notwith- 
ſtanding which he was cited into the Eccle- 
laſtical Court and admoniſhed, and after- 
wards, for not obeying and receiving in his 
Pariſh Church, according to the Monition, 
he was excommunicated ; though one of the 
Surrogates of the Court, but the Sunday 
before, had with his own Hand given him 
the Sacrament, and that, though he there 
pleaded this, and likewiſe his receiving in 
the Country, at his own Pariſh, they would 
not allow of it: on this Matter appear- 
ing to the Court (B. R.) a Prohibition 
vent. Sein. 101, 176. 


VI. Church 


330 


& 


and ſaid, if the firſt Matter ſhould go againſt 


amended by Conſent, and made, as he had 
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VI. Church Dues. | Rul 
1. For Churching Women. 


N Banco Regis. Naylor & Scot. © tha 
Libel was in the Conſiſtory Court of {ll ite 
Tork, founded upon a Cuſtom, that every 
one keeping Houſe, and having Children in 
the Pariſh ſhould pay Ten Pence per Child er 
to the Parſon, at the Time the Wife is, or 
ought to be, Churched; the Counſel appre. 
hended it to be an unreaſonable Cuſtom, 
that the Parſon ſhould have Money for doing 
of nothing, and ſo moved for a Prohibition; 
for they ſaid, the proper Way was, if the 
Wife would not be Churched, at the proper 
Time, to force her to it by Eccleſiaſtici 
Cenſures ; upon which the Court made a 
Rule to ſhew Cauſe; and Mr. Reeve coming 
to ſhew Cauſe upon the above Rule, Mr. f. 
zakeriey ſaid, that, ſince that Time, they 
had pleaded below, and denied the Cuſtom; 
notwithſtanding which the Plaintiff in the 
Eccleſiaſtical Court was there going on, 


them, they ſnould move upon this other 
Footing; and therefore it would a good deal 
ſhorten the Buſineſs, if the Suggeſtion was 


then opened it; whereupon it was amended 
by Conſent. Then the Plaintiff having de- 
clared in Prohibition and Verdict had for 
the Cuſtom, Mlr. Bootle moved in Arreſt of 
Judgment, that the Cuſtom was void, and 


accordingly the Court ordered Judgment K 
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te ſtayed, till the Poftea brought in, and the 
Pufea being brought in, the Court made a 
zule to ſhew Cauſe why the Judgment 
hould not be arreſted ; and Serjeant Cbe- 


fire and Mr. Reeve, who came to ſhew 
Cauſe, faid, the Words of the Cuſtom were, 


that an Houſekeeper having Child or Chil- 
dren born in the Pariſh of Wakefield in Tork- 
fire, at the Time of the Churching the Mo- 
ther, or at the uſual Time after her Deli- 
tery, when ſhe ſhould be Churcheq, have, 
Time out of Mind, paid Ten Pence to the 
Vicar, for and in Reſpect of ſuch Church- 
Ing, or at the uſual Time when the Mother 
of fuch Child ſhould be churched. To that 
two great Objections were made, that this 
Cuſtom is unreaſonable in itſelf and uncer- 
tainly ſet forth: To the firſt it was obſerved, 
that Religion requires a Woman ſhould re- 
turn Thanks to God, in a publick Manner, 
for ſo great a Deliverance; and therefore it 
i but fit, that he who aſſiſts her in ſuch Of- 
ice ſhould have ſome Requital: To the 
other, they ſaid, there are other Caſes 


where theſe Courts allow the Eccleſiaſtical 


Courts to ſet forth Matters equally uncertain, 
8 in the preſent Caſe, even upon Libels 
upon Cuſtoms, and have not granted their 
Prohibitions, to which Purpoſe they applied 
a Caſe, where a Libel was upon a Cuſtom, 
that the Farmers of ſuch a Farm have al- 
Ways laid out Eight Shillings, aut eo circiter, 
for Cakes and Ale in the Perambulation, and 
ſet held good; and beſides they ſaid, if the 
Court was in Doubt, whether the Proceed- 
ngs in the Courts below were uſually in ſo 
certain a Manner, the proper Method 

. | would 
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where a Libel was for a Woman not comin 
| Kibition being moved for, the Court war 
in that Caſe were, and he certified the Ca. 
that tho' indeed the Woman's Fitneſs to he 


thoſe Courts it is well known, and there 


_ themſelves upon was ſettled in the Caſe of 

Mood and Hicks, and Whittle and Offi!» Bi by 
where a Modus was ſet out imperfeclly, and WC 
they granted a Prohibition. But the Court BW i, 


obſerved, that the proper Method, = Pl 
: . 7 4 
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would be to write to them to certify how 
their Proceedings are there; and to thi 
Purpoſe they applied a Caſe, pain. 290. 
to be churehed in a Veil; whereupon a Pro. 
to the Archbiſhop to certify how the Canon 
non to require it: They obſerved further, 


churched is unknown to our Courts, yet u 


fore they might well have proceeded upon 
it below. The Canon Law ſays, that a 
Month is a reaſonable Time for Women' 
coming to be churched, after their Del. 
verance, unleſs in Caſe of great Weakneſs; 
that Standard is the proper one to regulate 
this Cuſtom by ; and therefore the Coun 
below ought to be allowed to go on in their 
Proceedings; but the Court ſaid, they wer 
of Opinion, that they were not to conſider 
the Methods by which this Fee might be af 
certained, they were only to conſider that 
it was not certain, as it ſtands upon the L. 
bel; and therefore upon the Libel they 
ought not to ſuffer them to proceed; for 
they obſerved, according to the other Doc- 
trine, that this Matter may be made right in 
the future Parts of the Proceedings, they may 
refuſe to grant Prohibitions at any Time; 
but they ſaid, that the Rule they founded 


1 
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Cafe, would have been for the Plaintiff to 


forth in the Libel the proper Time when 
de uſually are fit to be churched, and 


Wife was not churched within that Time. 


Upon the whole Matter the Court made the 
Rule abſolute for arreſting the Judgment. 


ſide Salk. 332. A 


2, For Burials. 


E Topſal, Clerk, Parſon of St. Bo- 
tolph without Alderſgate, and the 
Church-Wardens of the ſame libelled in 
Court Chriſtian againſt Sir 70hn Ferrers 
Knight, and alledged a Cuſtom within the 
City of London, and eſpecially within that 
Pariſh, that if any Perſon die within that 
Pariſh, being Man or Woman, and be car- 
fied out of the ſame Pariſh and buried elſe- 
where, that there ought to be paid to the 
Parſon of this Pariſh, if he be buried elſe- 
where, in the Chancel ſo much, and to the 
Church-Wardens ſo much, being the Sums 
that they alledged were by Cuſtom payable 


Chancel, and then alledging, that the Wife 


and was carried away and buried in the 
Chancel of another Church, and ſo de- 
aa of him the ſaid Sum ; whereupon, 
a dir ohn Ferrers, a Prohibition was prayed 
7 verjeant Harris, and granted; for that 
alem is againſt Reaſon, for that he who 
wiſh, or lie in an Inn for ig 

Yr 1 a Night, — 


then to have averred, that the Defendant's | 


to them for ſuch as were buried in their own 


of Sir John Ferrers died within the Pariſh, 


IL Pariſhioner, but may paſs through the 
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Church; ſed non allocatur, for no Fee is due 


a Licenſe is neceſſary, the Perſon giving i 


ceed; for there is no other Remedy; but if 


and buried in another Pariſh in London, and 


Prohibition lies to try this Cuſtom, if it be 


Jura Eccleliaſtica, 
be forced to be buried there, or to pay a 
if he were, and ſo upon the Matter to pay 
twice for his Burial. Hob. 155, 16. 
2. Serjeant Hooper ſhewed Cauſe agzinh 4 
Rule for a Prohibition to the Spititual Cour 
to ſtay a Suit there for a cuſtomary Pet d 
Ten Shillings, due to the Dean and Chapter 
of Exeter, for burying in the Cathedrg 


for Burial, of Common Right; but where 


-. HDR SS = = = _y => © ww 


may ſtand upon his own Price ; and if there 
be ſuch a Cuſtom it is triable at Commok 
Law. ide 3 Keb. 527, 523. If theCuſton 
be not denied, the Spiritual Court ſhall pro 


the Cuſtom be denied, a Prohibition ſhal 
go; not propter Defe#um Furiſdictionis, but 
Triationis; and Burials at Common Law 
ought to be in the Church- Yard, and vith- 
out Fee. Salk. 334. | 

3. If the Parſon of B. in London libelin 
the Ecclefiaſtical Court on a Cuſtom, that 
a Pariſhioner of B. die in B. and is carried 


there are given to the Parſon a Gown, 
Pulpit Cloth, and a Pair of Gloves, &. tit 
the ſame Things ought to be given to him, f 


denied; for a Cuſtom might be made in the 
Eccleſiaſtical Law by a ſhorter Time than at 
Common Law. Fin. 15 Ca. B. R. Cu 
Parſon of St. Thomas Apoſtle's & Guile. Po 
bibition granted. Rol. Abr. Probibitim (1 i, 
Cafe 18. Vide Lutw. Anderſon & Walk "ll y 
Caſe, which, with the Caſes above, ſeem c r 
to determine this Demand of the Parſon tc wd 7 
5 4 Fail) | 
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x Gown, &c. and what not, for nothing, to be 
wry unconſcionable, eſpecially when it fball be 
cnſidered, that no Fees are due, of Common 
Right, for Burial; and if there be a Cuſtom, 
the Queſtion, I confeſs, with me is, whether it 
is ut to be feared ſuch Cuſtom may bave had 
is Foundation in Incroachment on the Jeno- 
funce, or Compliance, of the Laity, or an 
Abuſe of Power ; for if the Clergy are to be - 
ſeverally paid for Burials, Ec. what are the 
(mfuderations of Tithes, Glebe Lands, &c. but 
if ibey are to be doubly paid for one and the 
ſane Duty, and they can make good their Right 
thereto; tho" I cannot, at preſent, reconcile 
that Matter to myſelf, I will leave it; but, to 
num to our preſent Caſe, to me it would ſeem 
ten extraordinary fo Jay, becauſe a Man batb 
ine either an Ad of real Charity perhaps to 
8 poor necdy Parſon ; or but of Bounty and Ge- 
teroſity, on the maſt proper Occaſion, that for 
fo doing he ſpall be mulfted or fined at the Will 
an unconſcicuable Prieſt. In the preſent 
Caſe, robat has this Parſon done to give bim 

It to this Gown, Ec. why notbing ; but 
whuthfanding be has a Title, and I ſuppoſe, 

thus makes it out; you freely, and of Favour, 

ſave them to one who diſcharged the Offices of 

vs Function for you, and at your Requeſt; and 

Wherefore (which is a moſt clear, as well as up- 

ngot Conſequence) you ſhall, of Force, and 

wanft your Will, give the ſame Things to auo- 

ther who bas dove nothiug for them ; bat en- 

leavours to pick your Pocket, by making [0 

Wyurtous a Demand. This Caſe brings to my 

Ad g Story, which I firmly believe having 

era Times beard it from one or more Perſons 

f undoubr ed a and Reputation, aud is 

a 2 0 
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This being the Caſe between the Doftor and tis 


and to accept the reſt bimſeif; but notuilh- 


whole, as being the Reward for the Perfot- 
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of a reverend Doftor of our Church, ſince dead, 
(the' be bas not been many Tears ſo) who hel 
a Living in this Town, not inferior, as [hay 
heard, to very many in it: He was 4 Perſon 
eminent fer a fine Preacher, and one eſteemed 
as a great Example of Religion aud Pity; 
yet, as none are without Faults, it is to he 
feared be had a Taint of Avarice ; for havin 
a Curate (a young Gentleman, who bebavel 
bimſelf greatly. to the Satisfaction of the Ps 
riſh) at a certain Stipend or Salary of 200 
30 J. or ſome other yearly Wages, where it was 
Part of the Agreement, that the Dodlor (a 
it ſeems, is uſual in theſe Caſes) ſhould hae 
the Surplice Fees ; tho the Curate did the Du 


ng 2 — — 


Curate, a young Lady of Fortune and Figure in 
the Pariſh, being to be married, and both (| 
and the Gentleman, as well as all the Lac). 
Family, having an extraordinary Opinim i 
the Curate, it was reſolved that they would bt 
married at this Pariſh Church, and the young 
Gentleman, and not the Doctor, ſhould perfurn 
the Ceremony, which being done, the Britr 
groom made the Curate a Preſent of a Purſe 
Guineas, deſiring him to pay the Doctors Fees, 


— 


ſtanding this was the Caſe, and the Doctor i. 
formed of the whole of it; yet the Dodor ven 
equitably and conſcienciouſiy inſiſted upon il 
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mance of this Office, which the Doctor, by li 
Art of diſtinguiſhing, demonſtrated be binſi 
did by bis Deputy; and ſo iuſiſted on the In 
mium; for the Labourer is worthy of bis Hin, 
which occaſioned the Bridegroom's Certificate © 


his own Act and Intention, which __ 
une 
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nel out for this Twig of Divinity againſt the 
% grown Doctor; but who carried off the 
1 Purſe my Memory fails me; but I think the 
ela yung Gentleman loſt his Curacy; ſo be was 
Lover, whoever got. | 


fn wo 
; 3. Baptiſm. Vide Sacraments. 
be Bl 

K VII. Dilapidations. 


1. Rules. 


M Eliorem Conditionem Fccleſiæ facere po- 
teſt Prælatus, deteriorem nequaquau. 


11 Co. 49. b. 


2. Nhere and how puniſhed. 


92 and Diminutions of Ec- 
cleſiaſtical Livings are Torts, and 
are quodammodo puniſhable at Law, for the 
Maſter, Dean, Oc. for Dilapidation and Waſt 
or Diminution of the Revenues of their 
Houſes might be deprived as appears in 
. 16. 2 Hi. 4 3. 11 H,6. 20 fl. 6. 
9 . 4 $4- 35 B. 1. 2 Co-72. . 

2. Auno 14 H. 3. 'Archiepiſcopus Dublin 
fecit finem de 3 00 Marcis pro de efforeſtatione 
forete Archiepiſcopatus ſui. 11 Co. 49 b. 

3. If a Biſhop or Archdeacon abate and 
cut down all the Trees which he has, he 
dall be depoſed, as a Dilapidator of his 
Houſe. 11 Ca. 49. . 

4. Proſternant Arbores in Cæmeterio. Vide 
110. 49, b. a 
A a 3 5. Stat. 
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Reg. Eccl 9. 
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J. Stat. ne Rector profterneret Arbores iy 
Cæmeterio made Anno 35 E. 1. Anno Domini 
1307. Parſons to fall Trees in Church. 
Yards for Repair of the Chance], Ec. 7; 
11 Co. 49. b. TY 
6. The Eccleſiaſtical Court may punif 
for Dilapidation. Watſon Biſhop of St. Da. 
vid's Caſe. Salk. Rep. Vide 5 Co. De Tu, 


7. In Prohibition the Caſe appeared to be 
this; a Vicar lops and cuts down Timber- 
Trees growing in the Church- Yard; the 
Church-Wardens hinder him in carryin 
the ſame away, and they being in Trial 
this Suit, the Church-Wardens Counſel 
moved for a Prohibition to the Vicar to ſtay 
him from felling any more. Coke Ch. [uſt 
this is a, good Cauſe of Deprivation, if he 
fell down Timber-Trees and Wood, this is 
a Dilapidation, and by the Reſolution in 
Parliament, a Prohibition by Law ſhall be 

anted if a Biſhop fell down Wood and 
Timber-Trees, and the whole Court agreed 
to grant a Prohibition to the Vicar to inhidit 
him not to make Spoil of the Timber, this 
being (as it is called in Parliament) the En- 
dowment of the Church. Coke, we will alſe 
pm a Prohibition to reſtrain Biſhops from 
elling Wood and Timber-Trees of their 
Churches, Ec. 3 Bar. 158. 2 Bulſtr. 219. 


I Ro. 86. Ao. 517. 


8. It was held in this Caſe, being the Bi- 


| ſhop of Salisbury's Caſe, that if a Biſhop, 


Parfon, or other Eccleſiaſtical Perſon do cut 
down Trees upon the Land, ſave for Reps: 
ration of the Eccleſiaſtica! Houſes; or do, 
or ſuffer to be done, any Dilapidations, - 


Jura Eccletiaſtica. 

they may be puniſhed for the ſame in the 
Eccleſiaſtical Court, and a Prohibition will 
not lie in the Caſe, and that the ſame is a 
good Cauſe of Deprivation of them of their 
Fecleſiaſtical Livings and Dignities; but yet 
for ſuch Waſte done, they may be alſo pu- 
niſhed at Common Law. (Vide 2 H. 4. 3.) 


Godb. 259. Caſe 357. 
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fallen Timber and had not repaired the 
Church with them, and on Suggeſtion of this 
Matter to the Court and that he was about 
to fell more, a Prohibition was granted 
by the Court by the Common Law. 
31 F. 1. The Biſhop of Durham fell'd 
Trees for Iron Works, and a Prohibition 
was granted in Parliament. It was moved 
this Term (Hil. 13 Fac.) by Thomas Crew, 
that after a Judgment in Quare impedit by 
the King againſt Sacker, and a Writ to the 
Biſhop, Sacker continued Pofſeſhon and 
vaſted the Vicarage-Houſe, and therefore 
he prayed a Prohibition, quod fuit conceſſum 
per Cur. for that it is the Dowry of the 
Church, as Lord Coke ſaid, and any Body 
may bring this Writ againſt him ; for it is the 
King's Writ. 'The Prohibition was not to 
waſte. 1 Rol. Rep. 335. 3 Bulſt. 158. 

10. Note; By Coke, C. J. a Biſhop is only 
to fell Timber for Building, for Fuel, and 
for his other neceſſary Occaſions. 'The 
Woods of a Biſhoprick are called the Dowery 


be preſerved, and if he fell and deſtroy, on 
Motion to. us made, we will grant a Prohi- 
dition ; and to this Purpoſe his Lordſhip 
aid there was a great Caſe, which concerned 
Aa 4 the 


9. The Vicar of Alesþury in Devon had 


of the Church, and are always carefully to 
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the Biſhop of Darbam, who had diver 
Coal-Mines, and would have cut down his 
Timber- Trees for the Maintenance and Up. 
holding of his Works, and 'on Motion in 
Parliament thereupon for the King, Order bit 
was thereupon made that the Judges here Wl tov 
ſhould grant a Prohibition for the King, and 
we will here revive this again; for there a ill f. 
Prohibition was ſo granted, and ſo we will 
do in the like Caſe for the King by the Sta. 
tute 35 E. 1. If a Biſhop fell Timber and 
ſell to a Stranger, a Prohibition ſhall go; 
the ſame of a Dean and Chapter, The 
whole Court agreed with his Lordſhip there. 
in. 2 Bulft. 299. 2 Rol. Rep. 335. 2 Nu. 
Abr. 813. Mo. Rep. 917. 1 Rol. Rep. 199, 
252. 3 Bulſt. 116, 119, 158. 1 Keb. 354, 
1 Show. 353. Het. 30. Far. 127. Parl. C4, 
6-. 1 Vent. 30), 316, 323. Vide poſta | 
Deprivation. 


3. Who to have Remedy For. 
1. Ceneral. | 


1. IF the Parſon of a Church will waſte the 
Inheritance of his Church for his own 
private Uſe, the Patron may have a Probi- 
dition; for the Patron is ſeiſed, as in Right 
of his Church, and the Glebe is the Dovry 
of the Church. 11 Co. 49. 4. 
2. My Lord Cike ſaid, any Body may 
have this Writ; for it is the King's Writ. 
I Rel. Rep. 335. Vige 3 Bult. 158. 


2. Again 


Jura Eccleſiaſtica. 


ks 2. Againſt whom. 


Agreed by all the Juſtices, that a Prohi- 
er bition is awardable againſt any one pulling 
re down the Houſes of any Incumbent, or fel- 
ling his Trees, or any other Waſte. Ao. 


14517 _ 
4. How to be pleaded. 


T Bury St. Edmund's Aﬀiſes Lent, 
3 Geo. 2. Pithern and Ellis. 

This was in Treſpaſs by a Parſon againſt 
the Executor of his Predeceſſor for Dilapi- 
dations. Held by the Court, that it was 
incumbent upon the Plaintiff to prove his 
declaring his Aſſent and Conſent to the Ar- 
ticles, and taking the Oaths, in as much as 
he was but compleat Incumbent February 
aſt, and the Court would not ſuffer any 
Proof of his taking the Oaths, but Matter 
of Record: However the Court ſaid, it 
was not neceſſary to prove Inſtitution and 
Induction, and the Reaſon of this Diſtinc- 
tion is, that in the firſt Caſe an Act of Par- 
lament has declared the Church to be void, 
where theſe Ceremonies are not performed, 
in the other, not. The Judge obſerved fur- 
ther, that even this is not neceſſary to be 
proved where the Parſon has been in ſeveral 
Tears; and this, he ſaid, was the conſtant 
Practice in the Exchequer. Tamen quære of 
Iois laft Part, ſince the Act of Parliament va- 
ates the Living for want of theſe Quali fica- 
lan, after any Number of Tears, &c. 


VIII. The 
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3 

VII. The Clrg; . 
. The Ckrgy may pun Pri 
their own Members, N * 

_ in 
I. General. p 

| | a 
1. L VER Parſon of a Pariſh ouglt of 
E. be perſona idonea, as appears 0 te Co 
Words of the Writ of Quare impedit, "ol Bu 
permittit preſentare idoneam perſonam, 6. 
where [donea includes Ability. 1. In Learn- ott 
ing. 2. In Doctrine. 3. In Honeſty. 4 In tio 
Converſation. 5. In Diligence in his Func. WI ** 
tion; and all this to inſtru the People of 
of God in true Religion, good Conyerls de 
tion, and to avoid Contention, Oc. 6 Cy. yg. f 
And I ſubmit it, that if ſo, then Biſbops an © 
all Governors of the Church and Churcbner il ® 
are to viſit and inquire into and reform the: Wil © 
Defetis ex debito, and that it muſt be at tit ü 
moſt important Peril that they omit ſo eſſentials ll * 
neceſſary a Duty. a 
2. Felony or other Capital Crimes ate Wl . 
not examinable in the Eccleſiaſtical Cours iſ © 
no, not for Purpoſes examinable even there, Wl © 
as in Caſe of Deprivation ; and therefore Wil * 
they cannot originally examine ſuch a Crime, 
to prove a Man Criminoſus, much leſs when | 


he is ſo proved in the proper Court, in- 
peach the Sentence in a Court improper; 
but they may build a Sentence of Deprin- 
tion upon ſuch a Conviction, and they a 
bound by it; and it is dangerous for 2 
Judge Ecclefiaſtical to come againſt it. Ill. 
121. | 


3. In 


Jura Eccleſ(aftica, 

4. In a Parliament holden 1 H. y. (cap. 4.) 
er the more ſure and like Reformation of 
Prieſts, Clerks, and Religious Men culpa- 
ble, or by their Demerits openly noiſed of 
continent living in their Bodies contrary 
to their Order, it was enacted, ordained, 
and eſtabliſhed, by the Advice and Aſſent 
of the Lords Spiritual and Temporal, and 
Commons in the ſaid Parliament afſembled, 
ind by Authority of the ſame, that it be 
awfal to all Archbiſhops and Biſhops, and 
other Ordinaries having Epiſcopal Juriſdic- 
tion, to puniſh and chaſtiſe Prieſts, Clerks 
2nd Religious Men, being within the Bounds 
of their Juriſdiction, as ſhall be committed 
before them, by Excommunication and law- 
ful Proof, requiſite by the Law of the 
Church, of Advowtry, Fornication, Inceft, 
or any other fleſhly Incontinency, by com- 
mitting them to Ward and Priſon, there to 
abide for ſuch Time as ſhall be thought to 
their Diſcretions convenient for the Quality 
and Quantity of their Treſpaſs: And that 
none of the ſaid Archbiſhops, Biſhops, or 
Ordinaries aforeſaid, be thereof chargeable 
of, to, or upon, any Action of falſe, or 
wongful, Impriſonment; but that they be 
utterly diſcharged thereof in any of the 
Caſes aforeſaid by Virtue of this Act. 5 Co. 
De Jure Regis Eecl. 27. b. 28. 4. 

4 The Statute 1 H. J. gives Biſhops, Ec. 
Power to commit Prieſts convicted of any 
Incontinency to Priſon, and that no Bi- 
hop, Oc. ſhall be chargeable for ſo doing 


* Action of falſe Impriſonment. 4 Vn. 
29, SER 


3. By 
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5. oy the Act 1 Eliz. there is reſerved to 
Archbiſhops and Biſhops, Oc. and other Or. 
dinaries, having peculiar Eccleſiaſtical Twil. 
diction, to inquire, Ec. within the Limits of 
their Juriſdiction, and to puniſh the ſame in 
like Manner, as had then before been uſed 
in like Caſes by the Queen's Eccleſiaſtici 


Laws. 5 Co. De Jure Regis Eccl. 6. h. 


6. Anno / R. 2. Spencer, Biſhop of Ny. 

wich, and others, puniſhed for receiving of 
Money, Sc. of the French King, which drey 
them without the King's Licence to yield up 
Caſtles and Forts in France committed to 
their Cuſtody, puniſhed by Fine and Impri- 
ſonment. 3 Inft. 144. 

7. The Eccleſiaſtical Court may punih 
for foreign Orders. Watſon, Biſhop of &. 
David's Caſe in Salk. and Keb. 39. 

8. The Spiritual Court may puniſh a Bi- 
ſhop, for any Offence whatſoever, done 
againſt the Duty of his Office, as a Biſhop, 
and as it relates to that ; for Eccleſiaſtical 
Perſons are ſubject to the Canons; and tho 
thoſe of 1640 have been queſtioned; yet 
thoſe of 1603 never were; and as the Clet- 
gy are under different Rules and Duties, it 
is reaſonable, if any of them offend, in his 
Eccleſiaſtical Duty, he ſhould be puniſhed 
for it in theſe Courts; and that more ſo, if it 
be for a Matter not puniſhable at Law, and | 
it is reaſonable and fit that the Clergy ſhould 
have a Power to cleanſe their own Body from 


ſcandalous Members. Vide Cawdry's Cale, 


5 Co. 1 Part, 6. and Watſon, Biſhop of St. Ds 
vid's Caſe, reported in Salk. And as it 1 
reaſonable and fit they ſhould thus do, it 15 l. 
pardonable if they do not uſe this Power : | / 


Jura Eccleſtaſtica. 


god Purpoſe ; but how much more ſo miſs it 
"eds be, if any in Holy Orders, and eſpecially 
if any Dignitaries, or beneficed Clergy, know, 
ir have any Reaſon to ſuſpect, within their 
ſeveral Diſtricts, and ſuffer to continue, with- 
ut informing their Superiors thereof, any Places 
of Reſort for ſuch wicked Clerks to act their 
Wickedneſs in: Sure it muſt needs redound to 
the Diſparagement of Men of Holy Orders, to 
the Offence and Endangering the Salvation of 
the Laity, and to the Diſhonour of Religion, to 
have ſo neceſſary a Duty as the Reformation 
of the wicked Part of the Clergy neglected. 
Mat muft the World and Enemies to our moſt 
happy Eſtabliſument in Church ſay, to ſee 
moſt groſs Faults in the Clergy winked at, 
whilf an inconfiderate Layman, hardly arrived 
at the State of Man, is to be excommunicated 
and damned, as far as in them lies, for ſimple 
Fornication, bare Solicitation of Chaſtity, a 
brawling Word, or a meer Contempt without 
any previous Crime at all. 

9. A Prohibition was moved for to the 
Spiritual Court ſur Suggeſtion, that he was 
ſued for forging Letters of Ordination ; 
but the Fact was, that they ſued him 
there, in order to Deprivation, quia mere 
Laicus, wherefore Court would not grant 
the Prohibition. 1 Sid. 217. 1 Lev. 138. 
Same Caſe. 

Io. Watſon, late Biſhop of St. David's, 


was taken on an Excommunicato Capiendo, 


and brought into B. R. by Habeas Corpus, 
and pleaded to the Writ, that he was a Lord 
of Parliament, and moved to be bailed; 
While the Return was under Conſideration, 
Poel ſaid, tho' it had been done, it was in 

their 
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knew to be falſe, he being deprived by Con 
miffioners of Delegates (of de ben 


not his Vicar General, and the Proceeding 


Jura Etcleſiaftica; 
their Diſcretion, and contrary to the Sta, 
of Weſtminſter ; and he did not think it Dif. 
cretion, in ſuch a Plea, which 


himſelf was one) on the Appeal. I Ch 
Juſt. agreed and aid, tho” they could m © 
take Judicial Notice of the Frailty of hj 
Plea ; yet it ſhould lead their Diſcretion, & 
he was not admitted to Bail. Salk, 16, 
Far. 56, 117, The ſhort Cafe was thu, Wl 
this Biſhop was ſued at Lambeth, at a Coun 
held there, before the Archbiſhop of Canter. 
bury himfelf in Perſon, for S;mony, and ſe. 
veral other Offences, and now he moved fot 
a Prohibition, on Suggeſtion, that he ws 
cited to Lambeth, and not to the Arche, 
and that before the Archbiſhop himſelf, and 


againſt him was in Order to a Deprivation. 
Et per Cur. 1. the Archbiſhop hath a Ptovin- 
cial Power over all his Biſhops of his Pro- 
vince, and may hold his Court where he 
pleaſes, and may convene before himſelf and 
fit Judge himſelf, and even ſo may ay 
other Biſhop ; for the Power of a Chance|- 
lor or Vicar General is only delegated, in 
Eaſe of the Biſhop. 2. That the Spiritual 
Court might puniſh for any Offence what- 
ſoever done againſt the Duty of his Office, 
as Biſhop, and as it relates to that; for Ec- 
clefiaſtical Perſons are ſubject to the Canons: 
Indeed thoſe Canons of 1640 have been 
queſtioned ; but there hath never been an) 
Doubt made as to thoſe of 1603 and as the 
Clergy are under different Rules and Duties 
it is reaſonable, if any Eccleſiaſtick — 


— . oe eros wy ct 5% 3. HE © 


—— ZZ 3 FT FS 
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lis Eecleſiaſtieal Duty, he ſhould be puniſhed 
fot it in thoſe Courts, and that more eſpe- 
ally, if it be for a Matter not puniſhable 
by Common Law, and it is reaſonable and 
ft the Clefgy ſhotild have a Power to purge 
their own Body from ſcandalous Members. 
Chodry's Caſe, 5 C. 1 Part 6, was remark- 
ible; for he was deprived for Preaching 
zainſt the Common Prayer; and yet being 
the firſt Inſtance; there was another Puniſh- 
nent appointed by the Statute. Jide 3 1 E. 1. 
0 4. 2 Inft. 586. The Eccleſiaſtical Court 
may Puniſh an Eccleſiaſtical Officer, Oc. fot 
Extoftion z they may puniſh for foreign Or- 
ders. Keb. 39. They may puniſh Perjury 
dommitted in a Spiritual Court and a Matter 
Spiritual, as Mattimony, but not in a Tem- 
poral Matter, as Contract. 3 Cro. 788. Si- 
mony is determinable in the Spiritual Courts, 
but not in B. R. for it was not ſuppoſed at 
the Common Law; and therefore there was 
no Damages in a Qnare impedit. 4 Co. 49. B. 


3 M. 204. Biſhop deprived for Dilapida- 


tions. A Prohibition being in the Principal 
Cale denied, the Archbiſhop proceeded to 
give Sentence of Deprivation ; wherefrom 
the deprived Biſhop appealed to the Dele- 
dates, ſuggeſting, that by the Common Law 
the Archbiſhop alone could not deprive a 
Biſhop ; but his Allegations being rejected 
by the Delegates, he moved B. R. for a Pro- 
hibirion, ſuggeſting that all Biſhops were 
Barons, and, inter ſe, Peers, & quod par in 
N imperium non habet; and that, tho' a 
Viſhop may be cenſored, yet he cannor be 
deprived by an Archbiſhop; becauſe of theit 
Temporalties, which are protected by the 
| | Common 
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Common Law, are concerned; vide 14 B; 


would be to no End: And as to their Peerage, 


mon Law the Archbiſhop hath a Metropo- 
| litical Juriſdiction, and Archbiſhops are over 


allowed a Power to deprive; from the Time 
of H. 2. till H. 8. there hardly is an Inſtance 


Jura Eccieſiaſtica, 


c. 3. but it ought to be done by Convocation 
(which Holt Ch. Juſt. called a new Fancy of 
Sir Barth. Shower's) or by the Eccleſiafticy 
Commiſſion. Holt Lord Ch. Juſt. and theres 
held, an Archbiſhop had Power over his Sf. 
fragans, ang might deprive; that Biſhops are 
co-ordinate, or Pares, Fure Divino; but no 
Jure bumano, otherwiſe their Inſtitutions 


it was by Reaſon of their Barony: That 
ſeveral Abbots ſat in the Houſe of Peers in 
former Times, and it might as well be pre- 
tended they were exempted ; and therefore 
could not be deprived : That by the Com- 


Biſhops, as Biſhops are over the other Cler- 
gy: That his Power was diminiſhed and 
uſurped upon by the Pope, but reſtored to 
it's Extent by the Stat. H. 8. That by al. 
lowing his Power to viſit all is admitted; for 
he who may viſit may deprive, as well a 
cenſure, theſe being but ſeveral Degrees of 
Puniſhment by the 26 H. 8. and 1 Eliz. c. i. 
the only Power given to the Eccleſiaſtical 
Commiſſioners was to viſit without one Word 
of Deprivation; yet they were always 


of Deprivation of a Biſhop, and it is true, 
that before the 17 Car. cap. 1 1. confirmed 
by 13 Car. 2. which takes away the Court of 
High Commiſſion inſtituted by Queen Eliz. 
the Deprivations that are of Biſhops are by 
the Court of Eccleſiaſtical Commiſſone!s; 


but the Reaſon thereof was only, as that 
4 Was 


Jura Eccleſiaſtica. 


vas the eaſier and ſhorter Way; but it cans 


: not be queſtioned, that a Biſhop may be de- 
N prived for Dilapidations. 2 H. 4. 3 Gods. 
j 259. 3 Bult. 158. 2 Bulft. 279. 1 Ro. 
' | Rep. 86. Mo. 917. And it is as plain, the 
. Ia takes no Notice of any other who can 
„ (ceprive him. If Iſſue be, whether a Parſon 
eceprived or nor, the Court muſt write to 


the Biſhop; and if Iſſue be, whether a Bi- 
ſhop be deprived, or not, this Court (B. R.) 
muſt write to the Archbiſhop to certify; 
and to what Purpoſe ſhould the 23 H. 8. c. 9. 
zgainſt citing out of the Dioceſe ſave the 
Power of the Archbiſhop over his Biſhops if 
he had no Power. Vide to the ſame Purpoſe 
20 Car. 2. c. 9. 13 Car. 2. c. 11. The Pro- 
hibition was denied, and ordered the Sug- 
geſtion be entered on Record, that the Court 
might enter their Reaſons of Denial. Fr 
ber Holt Lord Ch. Juſt. if it be inſiſted upon 
a Prohibition cannot be moved for, till the 
Suggeſtion be entered on a Roll. Afterwards 
lit, Ch. Juſt. ſaid, that the Biſhop of 
g. David's moved the Houſe of Lords for a 
Writ of Error on this Denial, where it was 
held, no Writ of Error lay. Biſhopricks in 
Enzland anciently were donative by the 
King, and with good Reaſon ; for the King 
was Patron; he endowed them with thoſe 
Lands and Baronies, and then the Ceremony 
vas Inveſtiture per Aunulum & Baculum ; the 
one a Simbol of the Spiritual Marriage with 
tie Church, the other of the Paſtoral Care 
and Charge over Chriſt's Flock. After many 
deufles between the Kings of England and 
the Pope, it was at laſt ſettled in King John's 
Time, 1. That the King ſhould ſuffer a free 
W.. . Elec- 
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Election; but that that ſhould be founded 
on his Corge deſſier. 2. That the Biſhop 
ſhould not have his Temporalties, till he haq 
fworn Allegiance to the King; but that Con- 
firmation and Conſecration ſhould belong ty 
the Pope, by which Means he gained, in 
Effect, the Diſpoſal of Biſhopricks, till the 
25 H. 8. took away the Papal Juriſdiction 
Afterwards by 1 E. 6. c. 1. all Biſhopricks 
were made donative; but the 8 Eliz. 4 


| hath reſtored the Stat. 25 H. 8. and thereby 


hath made them elective in England; but in 
Treland they are donative, by Letters Patent 
at this Day. Note, by the Council of IL 


teran and the Decrees of Alexander 3d, no 


Man was to take a Benefice from Lay Hands, 
Per Whitlock. Witherington 69. b. per Doderidge. 
That the Original Letter of Agreement is 
to be found in Mathew Paris and Eadmerts, 
Vide 1 Fo. 160. Lat. 37, 233. Palm. 45). 


The Manner of making a Biſhop, as well, in 


Caſe of Tranſlation, as mere Creation, is 


this: When a Biſhop dies, the Dean and 


Chapter certify the King in Chancery, and 
pray his Licenſe to ele&; whereupon the 
King gives his Couge d'eſlire, and thereupon 
they elect, and then certify the King, Arch- 
biſhop, and Party; and then the King © 


his Letters Patent gives his Royal Aﬀent, 


and commands the Archbiſhop to confirn 
and conſecrate him ; whereupon the Arch- 
bithop examines the Election and the Part), 
and then confirms the Election and Conle- 
cration himſelf. This is the Manner of Pro- 
ceeding in Creations, and it holds alſo in 
Caſes of Tranſlation, ſave that he |s not 
conſecrated; for a Conſecration is like 1 


Ordi- | 


> AT > 2 TD SY == =» S3 


ta 


Jura Eccleſiaſtica. 


Ordination, Character indelibilis, and ſuffi - 


Biſhop is tranſlated, the old See is not void 
by Election, till it be confirmed; for tho? 
he be elected, the King may not conſent, 
nor the Archbiſhop confirm, and it is not 
reaſonable he ſhould loſe his old, before he 
rains the new Preſentment. 1 Fo. 162, 
And in Caſe of Creation, not till Conſecra- 
tion. Per Doderidge, Withrington 69. b, As 


aParſon, ſc. Preſentation, Admiſſion, Inſti- 
tution, and Induction; ſo there are four 
Things analogically requiſite in the making 
a Biſhop ; Election, which reſembles Preſen- 
tation, Confirmation, which reſembles Ad- 


ſtitution, and Inſtallation, or Inthronization, 
* in the Caſe of an Archbiſhop, which re- 
ſembles Induction. Per Doderidge, Wither- 
inzton 69. . Heretofore when a Biſhop 
vas to be tranflated, there was no Election; 
for the Rule of the Canon Law was, Electus 
non poteſt elegi; and becauſe it was pretended 
he was married to the firſt Church, which 
Marriage could not be diſſolved, but by the 
I'pe; thereupon Petition was made to the 
Poe, and upon his Conſent the Party was 
tranſlated ; this was ſaid to be by Poſtula- 


Ulurpation and againſt Law, and reſtrained 
u 16 R. 2. & 9 H. 4. c. 8. and Tranſla- 
nons are ever by Election, and not by Po- 
ulation, (1 Fo 160.) Saik. 134, 135, 136, 
137. The Biſhop, being thus in Cuſtody 
n Newgate, at another Day prayed an Ha- 
as Corpus, and was thereupon brought into 


ces for ever. See 1 Jones 100. When a 


there are four 'Things required to compleat 


miſion, Conſecration, which refembles In- 


ton. With. 48. b. Sed per Cur. this was an 
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Court, and it appeared by the Return, that 
the Writ of Excom. Cap. was not returnable: 
and the Court held, 1ſt, That one taken 10 
a Writ of Excom. Cap. cannot come into this 
Court, but by Hab. Cor. Fareſſ. 56, 111. and 
if he be brought in before the Writ is re. 
turnable, he ſhall not be allowed to plead to 
quaſh the Writ. 2. The Writ of Excon. 
Cap. recites the Significavit, which. is in Chan- 
cery; but the Writ is brought into this 
Court, and is inrolled here before it goes to 
the Sheriff, which Inrollment is to inform 
the Court, that at the Return of the Excon. 
Cap. they may award further Proceſs, as the 


Caſe may require. 3. If by the Recital of 


the S:gnificavit it appears that there was no 


| Cauſe for the Writ the Court of King' 


Bench may quaſh it, and the Court of Chan- 
cery cannot, tho' the Significavit lie there. 
Salk. 294. | 


2. Rules in. 


s the Clergy are under different Rules 
and Duties it is reaſonable, if any Ec- 
clefiaſtick offend in his Eccleſiaſtical Duty, 
he ſhould be puniſhed for it in thoſe Court, 
and that more eſpecially, if it be for a Mat. 
ter not puniſhable at the Common Law; and 
it is reaſonable and fit the Clergy ſhould have 
a Power to purge their own Body from ſcan- 
dalous Members. Mat ſon Biſhop of St. Ds 
vid's Cate, Salk. Rep... 


* 


IX, Pre 
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IX. Preſentation, Admiſſion, In- 
ſtitution and Induftion. 


1. Preſentation. 


1. The Duties of Ordinaries to Patrons in 
ſuch Caſes. | 


1. PHE Law preſumes, that every Biſhop 
+ who hath the Cure of Souls of all 
People within his Dioceſe, for which he 
muſt anſwer at the laſt Day at the grand 
Tribunal Con which Account he ought to 
watch and keep them againſt all Hereticks, 
and Schiſmaticks, and other Miniſters of the 
Devil) will neither do himſelf nor aſſent to 
any Tort to be done to their Patronages, 
which is of their terrene, or worldly Poſſeſ- 
ſions; but if the Church is litigious, that he 
will inform himſelf of the Truth de Jure 
Patronatus, and ſo do what is right and juſt. 
g 49. . ; a So that the 

2. The Ordinary hath no Intereſt in the Ordinaw is 
Church, but an Office only, and he ought bound in Duty 


B b 3 toto take no 

| | | Sides, but to 
at uprightly between Party and Party, and to enquire of the Right of 
Patrenage, where the Church is licigious, with all poſlible Impartiality, 
and that, as he will anſwer the ſame, at the grand Tribunal, at the laſt 
Day; and as he is in Duty thus bound to do no Wrong himſelf ; ſo he 
is alſo forbidden to ſuffer any others to do it. The Ordinary has no real 
Intereſt in the Church, but a bare Office only; in the Difcharge whereof 
he ought to be found faithful, always abounding in the Work of the 
Lord, and not exerciling himſelf, as heretofore, from the Books has often 
been the Caſe, in Uſurpation on the Prerogative of the Crown, and un- 
doubted Rights and Liberties of the Subject. He ought not to take any 
undue Advantage of any Neglect, neither of the Ignorance of the Laity, 
nor of his Authority and Power over their Clerks, much lefs to — 

an 
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374 Jura Eccleſiaſticg, 
and contrive to be indifferent to all Patrons, and maintzin 


how to perpe- no Sides. Hob. 319. 
trate and effect | I | 5 
ſuch wicked and unjuſt Uſurpations, for which he muſt one Day give an 
Account; but on the contrary, he is bound in Conſcience to know where 
his Right and Authority is bounded, and not ſtrain either. And I © 
make no Sort of Doubt, but he is bound alſo in Conſcience to inform Pa. 
trons and others in their ſeveral Rights, where he finds them ignorant of 
them, and that Ignorance, which is not to be preſumed, may not be his 
Plea, neither this Duty ſhuffled off to his Chancellor, or other Official, 
I crave Liberty to inſiſt, as the Acts of ſuch Officials are the Acts of the 
Ordinary, fo are their Neglects, alſo the Neglects of the Ordinary. And 
as to the Plea of Ignorance, St. Germain is moſt indiſputably right, when 
he, ſpeaking of Eccleſiaſtical Judges, as all Ordinaries are, ſays, if they 
know not what in the particular Caſe is their Buſineſs and Duty to do, 
they muſt inform themſelves from thoſe who are learned in ſuch Matters, 
andi it will net admit of a Queſtion, but it is alſo their Duty to know 
and be acquainted with all ſuch Temporal Laws, as any ways claſh or 
interfere with the Laws Spiritual; for in ſuch Caſes, they are to be rule 
by the Temporal Laws: And to fay, that they need not give themſelva 
this Trouble; for that they judge in their Courts by Officials, or Depw 
ties, who are Gentlemen learned in the Laws of Holy Church, I fay, 
thus to ſay, is ſaying nothing, or no more, in Effect, than that they 
who are to be Guides to others are to be led blindfold by others, and ſee 
with other Men's Eyes, and hear with other Men's Ears, and to judge 
and determine with other Men's Hearts, and according to other Men's 


Underſtandings: Sure this is pinning of one Man's Faith on anctter's 
Sleeve with a Witneſs, 


3 
2. By the Patron. 


1. Though Preſentation is a Temporal Att, 
and performed by a Layman, and, as ſu, 
may be thought not ſo proper to this Diviſim ; 
yet as the ſame is the firſt and moſt eſſential 
Step to the introducing an Eccleſraſtical Pei. 
ſon into a Spiritual Benefice, or Living, ans 
as it muſt precede Admiſſion and Inſtitut io, 
which are Spiritual Ads done by and to Hit, 
tual Perſons, I bold it convenient here t0 ſpeak 

to Preſentation, previous to Admiſſion, Inſti" 
ton and Induction. 


2. Pre · 


Jura Eccleſiaſtica. 
2. Preſentation is a Temporal Inheri- 
tance, and ſhall deſcend, as Lands, and ſhall 
de Aſſets, as Lands. Do#. & Stud. lib. 2. 
. 26, 36. 
1 'Freſentation, Præ ſentatio, is uſed pro- 
perly for the Act of the Patron preſenting 
his Clerk to the Ordinary to be inſtituted 
in a Benefice, where ſuch Patron hath the 
patronage, or Gift thereof, or Right of 
Nomination, or Appointment of a Clerk 
to fill ſuch a Church; as in Blo. Law Did. 
And if the Biſhop refuſe to give Inſtitution 
and Induction upon ſuch Preſentation, an 
Action lies; for the Biſhop is but a Kind of 
an Attorney made by Law to do that for 
the Patron, which it is ſuppoſed he would 
do for himſelf, were there not ſome Let or 
Hindrance ; and therefore the Biſhop's Col- 


ation by Lapſe is in the Patron's Right, 


and for his Turn, and he ſhall lay it as his 
Poſſeſſion. Hob. 154, 155. EY 

4 The Patron's Right was never ſubject 
to Churchmen, nor their Officers Eccleſiaſti- 
cal. The Act of the Ordinary himſelf is 
but in Execution of the Patron's Right, 
le as the Admittance of a Copyholder ; 


and the King himſelf, and much more the 


Ordinary, is only in Truſt to provide for 
tie Patron's Neglect, that is, for him, and 
to his Uſe, and not otherwiſe. The King 
cannot, much leſs can the Ordinary, tranſ- 
fer this Truſt. The Metropolitan, or im- 
mediate Ordinary, whoever of them pre- 
ſents by Lapſe, is but negotiorum Geftor, or 
Attorney, appointed by Law, to do that for 
the Patron, it is to be preſumed, were there 
not ſome Let, he would do for himſelf; 

B b 4 and 
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and therefore it can be no otherwiſe than 
in his Right, and is rather an Adminiſtrz. 
tion than an Intereſt. The Patron's pre. 
ſentment takes place, even after Lapſe, 4. 


| againſt the Ordinary, Metropolitan, or eren 


the King himſelf, ſo it be before Preſent. 
ment on Lapſe; and the King can have 50 
Lapſe, but where the Ordinary might hate 
had it before. Preſentment is the firſt and 
moſt worthy Act, and the Patronage is both 


granted and pleaded by the Name of j. 


bera diſpoſitio Eccleſiæ, 14. E. 4. 2. G JE. z. 4 
and the Quare impedit is quod permittat pra- 


ſentare ad Eccleſiam, c. que vacat & at 


ſuam ſpectat Donationem, and the Acts of 
the Ordinary are but in Execution of it 
13 E. 4. 3. 43 E. 3. 11. 11 H. 4 80. The 
Patron's Righr and Part to the filling of a 


Church, and making an Incumbent, is pri 


tempore & potior jure, both in Time and 
Dignity ; and therefore the Ordinary's Ad 
cannot be good to perfect and finiſh that 
Act which the Patron ought to begin. Hol. 
Colt and Glover v. Biſhop of Coventry and 
Litchfield's Caſe. 

F. If a Man prefent to a Church, be 
may revoke it, and preſent another, and if 
the Biſhop will inſtitute the firſt, a Nr 
impedit lieth againſt him. Palm. 475. 

6. Admiſſion, Inſtitution, and Induction, 
without Preſentation, are merely void. Cr. 
Ja. 255. Fog 
. The Patron's Preſentation takes place 
againſt the Ordinary after Lapſe incurred, 
and before Collation. Hob. 152. Lade 13 
F. 1% 43 E- 3 +1134 36 


8. The 
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g. The Ordinary's Collation by Lapſe, or 


before the Lapſe incurred, though it be 


vrong, doth not diſplace the Patronage; 
tut ſhall be ſaid to be done in Right of the 
very Patron, being nothing but Inſtitution 
and Induction, which are his Office, as Or- 
dinary, as well upon Preſentation as with- 
out; though he doth them out of Seaſon, 
he hath no Meddling with the Church -or 
the Fruits of it. Hob. 316, 317. 


3. By Lapſe. 


1. When Ouare impedit is brought againſt 
the Diſturber and the Biſhop, and fix 
Months paſs, the Biſhop may not collate by 
Lapſe; the ſame of the Metropolitan; for 
he ſhall never preſent by Lapſe, but where 


the inferior Ordinary might have had Colla- 


tion by Lapſe, and ſurceaſes his Time, and 
herewith agrees 11 H. 4. 8. 6 Co. 52. a. 

2. The Ordinary and King are only in 
Truſt to provide for the Patron's Neglect, 
and that for him, and to his Uſe; but this 
Truſt is not transferrable, ſhall not go to 
the Executor of Ordinary, but to his Suc- 
ceſſor. He who preſents by Lapſe ef nego- 
forum Eeſtor, or Attorney, appointed by 
Law to do that for the Patron, it is pre- 
ſumed, were there not ſome Let, he would 


do for himſelf; and therefore it is in his 


Night, and in Pleading the Patron calls it 
lis Preſentation. Hob. 154, 155. 

3. Preſentation by Lapſe thereof, the 
Crown maintaining the Right of the true 
Patron, and does not gain a Patronage a- 
panſt him. Palm. 311. | 


4. If 
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that the Celebration of Divine Service in 


but only Plenarty by Preſentation ; and 
V. 2.c. 5. Cum aliquis, Sc. præſentaverit al 


will admit and inſtitute Preſentees, without 


void againſt the lawful Patron. See Cal 


bim by his promoting the Incumbent, is ſs 


might be accountable. See Caſe Archbiſbi 


Jura Eceleſiaſtica. 
4 If the Biſhop collate to a preſenta} 
Living, and his Clerk is inducted, ye 


ſhall not put the rightſul Patron out of py. 
ſeſſion; for it is no more than a Proyiſa, 


the mean Time, till the Patron preſent, be 
performed; and this belongs to his Office, 
and therefore does not put the Patron to hi 
Qzare impedit ; but his Preſentee ought to 
be received ; and therefore in ſuch Caſe ng 
Plenarty by Collation could be pleaded 3. 
gainſt the Patron; for no Plenarty is availz 
ble in Law againſt him who hath Right, 


with this agree the Words of the Statute 


eliguam Ecclefiam ; but foraſmuch as Biſhops 


informing themſelves (as they ought) of 
the Right of him who preſents, many Pa 
trons have loſt their Preſentments, without 
any Regard to Infancy, Coverture, G. 
wherefore the Statute J 2. c. 5. was made, 
giving Remedy, 6 Co. 50. a. See much ex- 
cellent Matter to this Purpoſe. 

5. Inſtitution and Induction are merely 


Archbiſhop Armagh v. Attorney General, on 

Error, 21 April 1730, before the Houle of 

Lords. 
6. The King's Turn which accrued to 


tified by another's dying in Poſſeſſion ; fo 
after he comes too late; elſe the Executor 
ef ſuch Incumbent, who ſo held, tho b) 
Miſtake, yet without Intention of Wro'Þs 


Armag? 


| I 

Jura Eccleſialbica. 
kmagh and Dr. Whaley v. Le Roy, in the 
Houſe of Lords, Feb. 1728, and April 1730. 
. Preſentation is the firſt and moſt worthy 
#3, and the Acts of the Ordinary are but 
n Execution of it; and therefore the Or- 
linary's Act cannot perfect and finiſh that 
which the Patron ought to begin. And ſo it 
is, as I take it, that Induction and Inſtitutiou, 
without Preſentation, are, not only, mere Nul- 


fr Collation without Tithe doss not make an 
Lſurpatron. 


4. Where the Right to be tried. 


1, If the Parſon of B. take a ſecond Be- 
nefice, deins le Stat. ſans Diſpenſation, where- 
by the firſt Benefice is void, which is of the 
King's Patronage and after ad uberiorem Cau- 
Klam & ad tollendum omne dubium, he ob- 
uineth a new Preſentation from the King; 
ind thereupon requires the Biſhop to admit 


wadviſe, and in the mean Time the King 
preſents another, who is inſtituted and in- 
lucted, and then the firſt Parſon ſues the 
dihop for Injuſtice in the Spiritual Court, 


fitual Court may not examine the Right of 
Preſentation. M. 3 Fa. B. R. William's 
Caſe, Rol. Abr. Probibition, 293. Caſe 5. 

2. A Clergyman, ſuing for a Right by 
teſentation, needs only to prove he is In- 
cumbent, See Caſe Archbiſhop of Armagh 
nd Dr. Whaley againſt Attorney General, 21 
#ril 1130, in the Houſe of Lords. Caſes 
lted 6 Co. 29. 2 Cro. 252, and Hob. 302. pro. 
2, Ad- 
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lties and void, but injurious and unjuſt Acts; 


nd ſuperinſtitute him, the Biſhop take Time 


i Prohibition mall be granted; for the Spi- 
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2. Admi ion. 


1. What. | 

A Pen: In Propriety of Speech, A4 
miſſion is, when the Biſhop, upon 
Examination, admitteth him to be able, an 
faith, admitto te habilem ; but ſometimes in 
a more large Senſe, admiſſus doth include 
inſtitutus allo. Cajus preſentatus fit admiſſu 
1. e. inſtitutus. Co. Lit. 344. a. Vide 50 
De Jure Regis Eccl. 9. . 


2. Who to be admitted. 


1. Foraſmuch as the antient Fathers df 

the Church, led by the Examples of the 

Apoſtles, appointed Prayers and Faſts to 

be uſed at. the ſolemn ordering of Miniſters 

and to that Purpoſe allotted certain Times 

in which only Sacred Orders might be give 

or conferred, we, following their Holy anc 

Religious Examples, do conſtitute and de 

cree, that no Deacons or Miniſters be made 

' or ordained, but only upon the Sundays 
following Tejunia quatuor temporum, com 
monly called Ember-IV/zeks, appointed in an 
tient Time for Prayer and Faſting, pu! 
poſely for this Cauſe at their firſt Inſitu 
tion, and fo continued at this Day in tht 
Church of England: And that this be done 
in the Cathedral or Pariſh Church whe! 
the Biſhop reſideth, and in the Time. 0 
Divine Service, in the Preſence not only 0 


the Arch-deacon, but of the Dean mi 
reigns 


Jura Ectleſiaſtica. 
yrebendaries, at the leaſt ; or if there ſhall 
happen to be any lawful Cauſe to be let, or 
indred, in the Preſence of four other 

ave Perſons, being Maſters of Arts, at 
the leaſt, and allowed for publick Preachers. 
(13,31. And none to be ordained both 
Deacon and Miniſter the ſame Day. Can. 


2 | 

| 2. No Biſhop ſhall ordain any, but of his 
own Dioceſe, unleſs he be of one of the 
Univerſities of this Realm, or bring Letters 


iimiſſary from the Biſhop of whoſe Dioceſe 


he is, and deſiring to be a Deacon is twenty- 
three Years old, and to be a Prieſt twenty- 
four Years complete, and hath taken ſome 
Degree in either of the Univerſities, or at 
aſt except he be able to yield an Account 
of his Faith in Latin, according to the Ar- 
ticles of Religion approved in the Synod of 
the Biſhops, Oc. Anno Dom. 1562, and to 
confirm the ſame by ſufficient Teſtimonies 
out of the Holy Scriptures ; and except 
moreover he ſhall exhibit Letters Teſtimo- 
nial of his good Life and Converſation un- 
dr the Seal of ſome College of one of the 
Univerſities of this Realm, where before he 
remained, or of three or more grave Mini- 
ſters, together with the Subſcription and 
Teſtimony of other credible Perſons, who 
bare known his Life and Behaviour by the 
Pace of three Years next before. Car. 34. 
3. Upon Confideration had of the Statutes 
R. 2. ) H. 4. 1 H. 5. Rot. Parl. 6 H. 4. 
Nu, 48. & 4 H. 6. Nu. 29. if an Alien or 
"ranger born be preſented to a Benefice, 
the Biſhop ought not to admit him, but 
My lawfully refuſe him. 4 Inſt. 338. Soa 
Baſtard 


zor 


- 
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Eccleſiæ cum cura animarum, & accipe Ciren 


King; for when the Ordinary, on Exami- 
him, and faith, inſituo te ad tale Bem- 


Inra Ectlefiaſticg; 


Baſtard cannot be admitted ſaus Diſpenſa Wil w!: 


tion. Vide poſt Rofufal of Clorks. gin 
| FI ticu 
3. Iuſtitution. fot 


ih. 
Wa: 
arid 


Hi, 


1. dur it is, and its Efed. 


1. Nſtitution is, when the Biſhop ſaith ty 
the Clerk, iufiituo te Reftorem tai 


tuam & meam. Co. Lit. 344. a. 5 Co. De 
Ju. Regis Eccl. 9. | 

2. By Inſtitution, Ecclefia plena & cu. 
ſulta exiſtit, againſt all Perſons, except the 


nation, admits him able, then he inſtitutes 


cium, & habere Curam Animarum of ſuch a 
Pariſh, & accipe Curam tuam & mean. Vide 
3 H. 6. 13. 4 Co. 19. a. Dy. 346. 

3. The Biſhop to inſtitute in twenty- 
eight Days. Can. 95. 

4. No Biſhop ſhall inſtitute any to 3 
Benefice who hath been ordained by any 
Biſhop, except he firſt ſhew him his Let- 
ters of Ordination, and bring him a ſuff 
cient Teſtimonial of his former good Life 
and Behaviour, if the Biſhop ſhall require it, 
and ſhall appear, upon due Examination, to 
be worthy of the Miniſtry. Can. 39. 


2. WWhere Admiſſion and Inflitution nay be 
refuſed. 


The Biſhop refuſed one preſented to bim 
for Inſtitution and Induction, becauſe he 


was an Haunter of Taverns, and a Player a 
* unlaw 


be 


Jura Erclefiaftica, 
lawful Games, oh quod & diverſa alia Cri- 
ans he is Ciminoſus & non idonens, the par- 
«alar Cauſes were adjudged not ſufficient, 
fir they were not Mala in ſe, but Mala pro- 
hibita, & ob quod & diverſa alia Criming, he 
58s Criininofus & non idomeus are too general 
and uncertain. 5 O. 58. 2. Dy. 254. b, 
Ib. 296. 2 Rot. Abr. 335. (40, 45.) 


1. hat, bow performed, and its Effect. 
1. General. 


1 O Induftion be a Matter of Temporal 
Cognizance, and therefore may be 
thouwht not to be ſo properly introduced here, 
yet as it cannot be properly dealt with, but to- 
rether with Preſentation, Admiſſion and Inſti- 
ution, I have adventured to conſider ſome- 


thing of it in this Place, and I hope, not with 


the greateſt Tmpropriety. | | 

2, Induction, Inductio, or Leading into, 
ba giving an Incumbent Livery and Seiſin, 
% it were, of his Church, by leading him 
Into it, and delivering him the Keys of 
I, by the Arch-deacon, or Biſhop's Deputy, 
and by his ringing one of the Bells. Bio. 
Liv Di. 

3. Induction is performed by Delivery of 
the Ring, or Bell- Rope, to the new inſti- 
wted Clerk, that he may toll the Bell, Ec. 
to ſhew he hath taken Poſſeſſion, Sc. and 
mough Inſtitution makes the Parſon com- 
plete Clerk as to the Cure of Souls; yet, as 
o the Temporalties, he hath nothing till 
Induction, 
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Jura Eccleſiaſtica; 
Induction, and ſo bath no Remedy for an 
Matter due to his Church till then, 65; * 
this is triable by Jury, and not by the O. 
dinary „ Ve. 3 
4. As to the Temporalties of an Beck. 
ſiaſtical Benefice, as the Glebe, Ec. the Py. 
fon hath not the Freehold thereof till Induc. 
tion. Vide Hare and Bulkley's Caſe, Ply, 
Com. 328. 4 C. 9. Dy. 346. 

5. Induction is a Thing notorious, an 
ſhall not be tried by the Ordinary, Cc. 6, 
TC. - 7 
6. The Archdeacon inducts on the B. 


ſhop's Mandate, but that, de communi jur. 


Vent. 319. | 

7. Induction is a Miniſterial Act in jur 
Epiſcopi, and like a Letter of Attorney to 
deliver Seiſin, which cannot be executed but 
in the Life of him who made it. 1 Vat 
320. Note; There is a Quere in our Re- 
porter, whether this Judgment was not a ter 


reverſed in the Exchequer Chamber, as is ſaid 


in Sir William Jones's Rep. 78, 79. 
| 2. Where triable. 


1. If A. be inſtituted and inducted to a 
Church, and then is ſued in the High Com- 
miſſion Court; for that before B. was inſti- 
tuted and inducted, and that aſter he A. 
was ſuperinſtituted and inducted, and 1s to 
be puniſhed, as an Intruder. A. anſwers, 
that he knous not that B. was inſtituted and 
inducted before him; by which he excuſes 
himſelf of any Crime; a Prohibition ſhall 
go; for that they ſhall not try which © 


them hath the better Right, after Inſtitu- 
N _ tion 
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gon and Induction; but it ſhall be tried at 
Law, c. Mich. 16 Car. B. R. Maddox & 
Chival, Rol. Abr. Prohibition 292, 293. M. 4. 

2. If a Man, preſented to the Biſhop, on 
Refuſal, ſue to the Metropolitan who, after 
Monition, Citation and Default of the Biſhop, 
zamits and inſtitutes the Incumbent; where- 
upon he is alſo inducted, and after the Bi- 
ſhop ſues ſon double Quarrel, appealing from 
the ſaid Sentence to the Delegates to diſan- 
null the ſaid Admiſſion and Inſtitution, a 
Prohibition ſhall be granted ; for that, after 
Induction, the Admiſſion and Inſtitution 
may not be drawn in Queſtion in the Spiri- 
tual Court. Mich. 12 Fac. Sir Timothy Hut- 
ton and The Biſhop of Cheſter, per Cur. Rol. 
Ar. Prohibition 393. Ca. 10. 

3. If one, pending a Quare impedit libel in 
the Spiritual Court to avoid the Inſtitution 
of the Clerk of the ſame Church, after he 
is inducted, a Prohibition ſhall go, elſe he 
would prevent the Dare impedit. Mich. 14 
Jac. Fiſher & Chamberlene, Rol. Abr. Probi- 
'ition 294. Ca. 12, So it ſhall be, if after 
Induction, where there is no Qyuare impedit 
pending, if the Suit be to avoid Inſtitution, 
a Prohibition ſhall be granted, becauſe, by 
the InduCtion, it is become Temporal, which 
draws the Spiritual to it; for if he ſhould 
awoid the Inſtitution, he would neceſſarily 
avoid the Induction. Ca. 13. ; 

4. If I preſent my Clerk and he is admit- 
ted and inſtituted, and, before Induction, a 
Caveat is entered by a Stranger into the Spi- 
tual Court, that he may not be inducted ; 
nd thereupon an Inhibition is there granted 
to the Archdeacon, that he do not induct 

Vor. I ES him; 
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him; in this Caſe, a Prohibition ſhall be 


Jura Eccleſiatica, 


granted; becauſe that being inſtituted, be 


| hath an Inception to the Lay Pee, and the 


Church is fall againſt all preter je Roy; and 
if this ſhould be ſuffered, all Trials by Sure 
i;npedit ſhould be ouſted, Hi. 14 Fac. B. N. 
Prohibition granted. Rol. Abr. 294. Ci. 14 

5. Induction is a Temporal Act, and tri 
able by the Temporal Law, and is not to be 


avoided, but by a Suit of Quare impedit, ot 


the like, at the Common Law, and not t 
be undermined by alledging Inſufficiency in 


the Inſtitution in the Eccleſiaſtical Court; 
for that Matter may come in Queſtion upon 


the Trial of the Induction at Common Lan, 
which will not be good, if the Inſtitution 
was defective; whereupon it was granted; 
but if this Courſe might be admitted, they 
might avoid all Plenarties in the Ecclefiafti- 
cal Courts, or queſtion them, at leaſt upon 
Quarrel to the Inſtitution. Hob. 15. 


3. Where delayed. 


If a Patron preſent A. his Clerk, to hi 
Church, and the Biſhop, by Examination, 
delay him above two Months, contrary te 


the laſt Canons; whereupon A. fearing let 


a Lapſe ſhould incur, ſues a duplex Quereii 
in the Court of Audience; by which the 
Biſhop is inhibited to preſent ; and after the 
ſix Months, the Court of Audience gie, 


Judgment for him, and after the Biſhop, 


notwithſtanding collates, and upon this Mat- 
ter to the Court of King's Bench prays à 
Prohibition to the Court of Audience, the 


Prohibition fhall be granted; for now, * 
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be a Lapſe, the Eccleſiaſtical Law may not 


remove him, the Church being full; and if 


the Biſhop be a Diſturber, then his Clerk 


ſhall be removed, notwithſtanding the Ple- 
narty for ſix Months before the Writ pur- 
chaſed ; for Collation, ſans Title, does not 
make an Uſurpation ; and therefore, quacun- 
ne via data, it does not belong to the Ec- 
clefiaſtical Law to proceed in the duplex que- 
rela. Tr. 3 Fac. B. R. inter Palmer & Smith. 
Prohibition granted, and Conſultation de- 
nied. Rol. Abr, Prohibition 294. Caſe 16. 


5. General to Admiſſion, Inftita- 
tion and Indutticn. 


1. Who may be a Prieſt or Deacon, wher, 
where, by whom, and before whom to be 
ordered, or ordained. 


IDE the Canons to theſe Purpoſes, & 
poſtea, for what may be refuſed, and 
before under the Diviſion Admi/ion. 


2. The Office of Biſhops in theſe Caſes. 
Vide ante Preſentation, the Duty of Bi- 
ſhops to Patrons in ſuch Cafes. 


1. If any Biſhops ſhall admit any Perſon 
into the Miniſtry that hath none of the Ti- 
les in the ſaid Canon mentioned, he (ſuch 
Piſhop) ſhall keep and maintain him with all 
Things neceſſary, till he do prefer him to 
ome Eccleſiaſtical Living; and if the ſaid 
biſhop ſhall refuſe ſo to do he ſhall be fuſ— 
dended by the Archbiſhop, being aſſiſted by 
Oc 2 another 
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another Biſhop, from giving of Orders, by 


the Space of a Year. Can. 33. 
2. The Biſhop is diligently to examine 


every Candidate for Orders, in the Preſence 
of thoſe Miniſters who ſhall aſſiſt him at the 
Impoſition of Hands; and if he have an 
lawful Impediment, he is to cauſe ſuch Mi. 


niſters carefully to examine every ſuch Per. 


ſon, ſo to be ordered, provided they, who 


aſſiſt the Biſhop in examining and ordering, 
be of his Cathedral, if conveniently may 
be had, elſe other ſufficient Proctors of hi 
Dioceſe, to the Number of three at leaf, 


and if any Biſhop, or Suffragan, ſhall admit 


any to ſacred Orders, who is not fo qual: 
fied and examined, the Archbiſhop of his 
Province having Notice thereof, and being 
aſſiſted therein by one Biſhop, ſhall ſuſpend 
the ſaid Biſhop, or Suffragan, ſo offending 
from making either Deacon, or Prieſt, for 
the Space of two Years. Can. 35. I dont 
doubt a religions Obſervance is paid to tn 
Canon, and that there are no private Ord: 
nations, &c. contrary to or inconſiſtent with i, 


3. N bere to be tried. 


1. The Ecclefaftical Courts may try In. 


ſtitution; but the Temporal Courts mot 


try Induction. Alich. 14 Ja. Fiſh and Chen. 
bertene, Ro. Atr. Prohibition, fo. 3145 539 
CE.) Caſe 2. | | | 
2. In a Quare Impedit, Admiſſion and In- 
ſtitution all be tried by Certificate of the 
Ordinary; bur Induction ſhall be tried pl 
pais. Bro. Abr. Trials, 109; but if the P. 


top be Party, Admiſſion and Inſtitution 1 
| trladle 
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triable by the Metropolitan; but Induction 
and Inſtallation ſhall be tried per pats. Bro. 
Abr. Trials, 117. 

z. Iſſue upon an Induction was tried per 
pais, and not by the Biſhop. Bro. Abr. 
are impedit, $4. Trials, 28. 

4. In Quare Impedit, if the Iſſue be upon 
the Admiſſion, Inſtitution and Induction, it 


ſhall be tried per pars, ratione de! Juduct ion; 


which is by the Arch-deacon ; eadem Lex of 
Inſtitution and Inſtallation ; for Inſtallation 
is allo by the Archdeacon, which lies in the 
Notice of the Country; but where Iſſue is 
voon the Admiſſion and Inſtitution only, it 


ſhall be tried by the Biſhop; and becauſe 


the Biſhop was Party, it was tried by the 
Metropolitan, and a Writ made to him ac- 
cordingly to certify the King's Court. Bro. 
Abr. Trials, 44. Vide etiam 43. 

5. Where has been Inſtitution and Induc- 


ton, if Suit be to avo'd Inſtitution, a Frohi- 


bion ſhall be granted; becauſe by the In- 
duction it is become Temporal, which draws 
the Spiritual to it; for if he ſhould avoid 
Inſtitution, he would neceſſarily avoid the 
Induction. Rol. Abr. Prohibition, Caſe 13. 


6. If a Man be admitted, inſtituted and 


inducted to a Church, and after is ſu:d in 
the Spiritual Court for the Inſtitution, ſup- 
poſing it was not good; for that by the In- 
duction the Parſon hath the Church, as a 
Lay Fee; and foraſmuch as the Common 
Law ſhall be prefer'd before the Spiritual 
Law, it draws the Trial of all to it, elſe 
are impedits ſhould be overthrown ; for 
they, by this Means, might try all Rights 
of Patronage in the Spiritual Court. Rol. 

C63 Ahr. 
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Abr. Probibition, fo. 3. Trin. 15 Ja. B. B. 
enter Hitchen and Glover, reſolve per ths |; 
Cure. Vide Rol. Abr. Prohibition, fo. 4. 

7. If a Man be inſtituted and indutteq, 
and after is deprived ; for that he was in. 
ſtituted contrary to, and againſt, the Courſe 
of the Eccleſiaſtical Law, this Sentence of 
Deprivation is void, becauſe it is beccme 
a Lay Fee by the Induction. Rol. Aly, 
Prohibition, fo. 5. Hutchin and Glover, Tiin, 
15 Ja. B. R. 5 

8. Induction is but a Formality, and 


therefore not to be ſtrictly examined. ent. 


320. 
9. Sir Timothy Hutton brought Quare in- 
pedit before the Judges of Lancaſter, where * 
the Truth of the Caſe was, he had pre- 
ſented Boothe, his Clerk, to the Biſhop of 
Cheſter, being O:dinary, who refuſed him, 
whereupon he complained to the Archbiſhop 
of Jork, who ſent his Monition to receive 
the Clerk within Time, or elſe to appear 


before him and anſwer, who doing neither, 


the Archbiſhop received the Clerk, and in- 
ſtituted him, and by his Warrant he was 
alſo inducted. Now the Biſhop and one 
King, a great Scholar, preſented by the 


King ſued in the Delegates on Suppoſition 


the Inſtitution by the Archbiſhop was void, 
and, by Conſequence, meant to avoid the 
Induction too, as being {ans Warrant, 
whereof the Reaſon was, becauſe the Arch- 
biſhop did inſtitute, Cc. here at London, be- 
ing up in Parliament Time, and they pre- 
tended, theſe Acts of his being then out of 


the Dioceſe were Nullities; whereupon 


Serjeant Hutton prayed a Prohibition, an 
this 


Jura Eccleſiaſtica. 

this Court was of Opinion, that this Suit 
ought to be prohibited; for ſince, by Induc- 
tion, which is a Temporal Act, and triable 
by T emporal Law, the Church is full, it is 
not to be avoided, but by a Suit of Quare 
inpedit, or the like, at the Common Law, 
and not to be undermined by alledging In- 


ſufficiency in the Inſtitution, in the Court 


Ecclefiaſtical ; for that may come in Que- 
ſtion, upon the Trial of the Induction at 
Common Law, which will not be good, 
if the Inſtitution was not good, where- 
upon it was granted; bur if this Courſe 
might be allowed, they might avoid all 
Plenarties in the Eccleſiaſtical Court, or 
queſtion them, at leaſt, upon Quarrel to 
the Inſtitution. But it was ſaid to Ser- 
jeant Hutton, that he did not pray his Pro- 


hibition in Reſpect of his Share impedit 


hanging; becauſe, of his own ſhewing, the 
Care impedit muſt abate; for the Church is 
full of his Preſentation; but he muſt make 
his Surmiſe, that the Church being. full ( 
ſupra) that they ſeek (ut ſupra) without 
Mention of the are impedit ; and though 
this Advowſon and Church were in Lanca- 
ire, and the Care impedit ought there to 
be brought, and not here, and there alſo 2 
Prohibition might be had; yet the Opinion 
was, that Prohibition might be granted alſo 
in this Court; becauſe the Title of the Ad- 
vowſon is not hereby queſtioned ; but the 
Intruſion ſur le Common Law (whereof this 
Court hath genera] Care) is to be reſtrained: 
And the Prothonotaries ſaid, that they have 
commonly Prohibitions into Cheſter upon ir. 
This Act of the Court was complained of 

37 If SEEN Dy - 
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to the King, and he ſignified his Pleaſure 
doth by Sir Thomas Lake, and the Archbiſhoy 
of Canterbury, that he would have a Con. 
ſultation granted; but we anſwered his Ma. 
jeſty by Letter, that we could not do it by 
Law; and it was left, and fo it ſtood. Hy 
15, 16. | 

10. Plenarty, or not, of a Church ſhall 
be tried by the Biſhop, if the Plenarty was 
by Inſtitution ; for that Inſtitution is a Syi- 
ritual Act; but in Caſe where there is no 
Plenarty, till Induction, then Full, or not, 
ſhall be tried per pais; for Induttion is a 
Thing notorious, and ſhall not be tried by 
the Biſhop. Vide 22 H. 6. 27, Oc. And yet 
in ſome Caſes a Jury ſhall inquire of Ple- 
narty, as in the ſame Caſe; and in all Hua 


zmpedits one of the three Points inquirable | 


is, whether the Church be full or not. 6 0. 
49. 4. Te 


X. Ability, and Nonability, c 


_ Clerks. 
1. here to be tried. 


1 HERE the Ordinary refuſeth the 

Clerk for Nonability, which is 
put in Iſſue in Dare imped:t, and the Ordi- 
nary is Party, it ſhall not be tried by him, 
becauſe a Party, but by the Metropolitan, 
if the Clerk be alive ; but if he be dead, 
then it ſhall be tried per pais. Bro. Abr. 
Trials, 52. 


2. In Qr:are impedit, able, or not able, !5 


triable by the Certificate of the Gard 


0 
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e, Hof the Spiritualties of the Archbiſhoprick ; 

wut if the Clerk be dead, it ſhall be tried 

1 per patriam. 2 Bro. Abr. 301. 8. 

„ z. Olare Impedit againſt the Biſhop, who 

Y Giith that he refuſed the Clerk for Diſabi- 

h ity, the Plaintiff ſaith he was able, it ſhall 
he tried per pas; for the Clerk is dead. Bro. 


l Ar. Viſne, 61. 


js to be tried per pars. Skin. 468. 


XI. Refuſal of Clerks. 
1. [Wherefore may be. 


8 Villeinage, Criminoſus, within 
Age, & ient able, are good Cauſes 
to refule a Preſentee. Bro. Ar. Quatre Im- 
pedit, 119, 120. 

2. If the Preſentee was perjured, it was 
good Cauſe of Refuſal, tho' no Conviction; 


Preſentment, Refuſal, Z. 


XII. Ordinaries Licences. 


1. Whether abſolutely and efſcntially 


_ neceſſary. 


1. Where ſuch Clerk hath been licenſed be- 


fore, 


L.TYOCTOR Watſon, in bis Clerey- 
man's Law, himſelf allows, that where 

We licenſed before takes Eccleſiaſtical Prefer- 
ment 


Ability of Clerk, where he is dead, 


ſo if he hath killed a Man. 2 Rol. Abr. 
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ment in another Dioceſe, it is not ue 
take another Licence 72 the — 
whoſe Dioceſe the ſecond Living is. Fol. 1 , 
174. And ſo it is of a Donative, which 1 
decd is a much ſtronger Cafe, as the Biſby 

bas nothing to do with it, and very little, g 
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City, 


Fi rather nothing with the Clerk. See 1 Ii 5 
| go. 3 Salk. 141. md 
$ 2. Mich. 3 Geo. 2. in Scacc', Price v. ue 
& al. | 3 4 
In this Caſe the Lord Chief Baron faid, Pore 
that every Curate muſt take a Licence un. WI" 
leſs Fellows of Colleges, Sc. And Carr Wil 
Baron ſaid, that no Curate is obliged to ill 
take a new Licence upon a bare Tranſlation An. 
of a Biſhop; and that though this is fte. be 
quently done, it has been complained of in ** 
Parliament. arr 
: 
| b 
XIII. The Subſcription of Cl. M 


1. THE RE are ſeveral Statutes direding Wl i; 
Subſcription to the Articles of the bun 

Church after having read them, and alſo d. . 

rectiug what Oaths, aud in what Manner, ol . 

Time, and Places to be taken; but theſe ar Wi; , 

Matters fo well known, that I need not tate Wi ij 

auch Notice of them in this Place, and thire- i” 

fore the following Caſes fhall ſuffice. 

No Perſon 2. A Subſcription by a Clerk (as to i Wl;: 
ſhall hereafter Canons aud Articles of the Church) to all Wc; 
be received that the Laws and Statutes of the Realm * 


into the Mi- require, is not ſufficient ; becauſe he 5; to 


niſtry, nor, i 
either by In- 5 ſubſcribe 


ſtitution or Collation, be admitted to any Eccleſiaſtical Living, nor fut- 
fered to preach, to catechiſe, or to be a Lecturer, or Reader of Di 


Jura Ecclefiaſtica. 395 
ubleribe generally, and not with any Re- 


| in either Uni- 
tration. By Lord Chancellor, the IWO verſty, or in 


chief Juſtices, and Chief Baron. Moor, any Cathe- 


| giate Church, 
City, or Market-Town, Pariſh Church, Chapel, or in any other Place 
xithin this Realm, except he be licenſed either by the Archbiſhop, or by 
the Biſhop of the Dioceſe, where he is to be placed, under their Hands 
nd Seals, or by one of the two Univerſities, under their Seal likewiſe, 
nd except he ſhall firſt ſubſcribe to the three Articles (contained in this 
Cann). 1. The King's Supremacy, and that no foreign Prince, Per- 
on, Prelate, State or Potentate, ſhall, or ought to, have any juriſdiction, 
Power, Superiority, Preheminence, or Authority Eccleſiaſtical or Spiritual 
within his Majeſty's Realms, Dominions and Country. 2dly, That the 
Book of Common Prayer, &c. containeth in it nothing contrary to the 
Word of God, and that it may lawfully be uſed ; and that he himſelf 


Adminiſtration of the Sacraments, and none other. 3dly, That he al- 
byeth the Book: of the Articles of Religion, agreed upon by the Arch- 
hops, &c. (Canon 1562.) beſides the Ratification to be agreeable to 
the Word of God : And ſuch Perſon 1s to ſubſcribe in the preciſe Form 
n this Canon preſcribed. And if any Biſhop ſhall ordain, admit, or li- 
enſe any as is aforeſaid, except he firſt have ſubſcribed, as aforeſaid, 
tall be ſuſpended from giving Orders and Licences to preach for the 


„be of twelve Months; but if either of the Univerſities ſhall offend 
therein, they are left to the Danger of the Law, and his Majeſty's Cen- 
lure. Can. 36, 37. | es 

$ If any Miniſter having ſubſcribed, as aforeſaid, ſhall omit to uſe the 

be em, Ge. preſcribed in the faid Book, let him be ſuſpended, and if, 

i. iter a Month, he do not reform and ſubmit himſelf, let him be excom- 

„ aucated, and then, if he ſhall not ſubmit himſelf within the Space of 

g other Month, let him be depoſed from the Miniſtry. Can. 38. And 

ſe if a Clergyman is thus to be puniſhed for an Omiſfion, how ouzht he to be 

ke purbed for broaching any Antichriſtian, or Heretical, Notions contrary to 

. Principles he bas avowed and feworn in moſt ſolemn Manner, with all 
tis Might to defend and maintain, or fur a vicious Life ta the Scandal of 

» Relipion, and the Lofs of Souls ; for the Clergy, I hold, muſl be either the 

f bf, or worſt of Men, and that there is ſearce any Indifferency in the 

- bp a to others, though there may comparatively among ſt themſelves be 

y 8 

to 

be 

uf- 

77 


XIV. Ven 


h, 783. dral or Colle- 


vill uſe the Form in the ſaid Book preſcribed in publick Prayer and 
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in Englaud to make Canonical Election 0 


Jura Eccleſtaſtica; 


XIV. When one may be ſaid 1 
be Compleat Incumbent, 


I. General. 
V IDE Diſpenſations, ih what Time to tt, 4 


Caſe 1. tal 

the 

: FR bu 

2. Mhat Iutereſt he hath in li.» 
Bens ſice. 

N F Offices, as Biſhoprich, 
Deaneries, Rectories, which are in- 30 


ſtituted for the Government of Hoy ., 
Church, ſhould continue in Courſe of per. 4 
petual Succeſſion, ꝝſque ad finem Seculi; and 
therefore no Man may take ſuci Office in 
his natural Capacity; but every ſuch Eccle- 
fiaſtical Officer is a Body Politick 25 fall 
as a Parſon is incorporate by the Common 
Law. 40 E. 3. 29. So Biſhops, Deans, &. 
have their Offices in Politick Capacity, and 
in Courſe of Succeſſion. Dav. 45. b. 

2. Whenever the King gives a Biſhoprick 
in Ireland, where all Biſhopricks are givel 
and granted by the King's Letters Patent 
by the Stat. 2 Eliz. c. 14. there needs n0 
Limitation of Eſtate in the Donation, 0 
more than in the Inveſtiture per annulin d 
baculum, made by the antient Kings of Ex: 
land before the Norman Conqueſt, and after; 
for King John was the firſt King, who, 0 
his Charter dated 15th January Anim 16i 
of his Reign, granted Power and Liber 
to all Churches, Cathedral and Conventuah 


=3 


fry xy bd fed = — 


P.. onde 2 onal —- allth. an_ c ken + fred 


their 


Jura Eccleſiaſtica. 


their Prelates, petita prius, of him, his Heirs 
ind Succeflors, Licentia eligendi, Sc. which 
Charter is found in Mat. Paris Hiſt. Mag. Fo. 
233. Dav. 46. A. 

z. A Biſhop, a Dean, &c. may not have 
in Eſtate at Will for Years, or Life, or In- 
rail, in his Biſhoprick, or Deanary ; but 
they have Eſtates in Fee in their Hands; 
but not to them, and their Heirs; but only 
do them and their Succeſſors. Davis 45. V. 

4. In the Grant of a Deanary made by 
the King, there needs no Limitation of 
Eſtate, or if a particular Eſtate be limited, 
as for Life, or Years, Cc. it ſhould be re- 
puznant and contradictory to the Grant; 
for the Dean may not take the Deanary, 


js an Eſtate in Fee; and therefore theſe Sorts 
of Limitations are void. Dav. 46. 4. 

5. Alſo a Deanary, which is Donative, may 
not be granted for Years, or at Will, by 
Reaſon of a very great Inconvenience, which 
would follow; for that the Freehold of the 
Lands, which the Dean hath in Right of his 
Deanary, ſhould be, by this Means, in per- 
petual Abeyance, which Inconvenience the 
Law will not endure. Dav. 46. 4. 

6. Another Reaſon why a Deanary, or 
Biſhoprick may not be granted pur Vie tan- 
lum is, on Account of another Inconvenience ; 
for a Dean, or a Biſhop may have a Wrir 
of Right. Lit. 143. b. which Writ may not 
be brought by him, who hath no more than 
a bare Eſtate for Life, and by that Means 
the Church ſhould be diſinherited, and that 
vithout Remedy, which the Law will not 
ſuffer. Dat. 46 a. | | 

MI 7. Tho', 


other than to him, and his Succeſſors, which 
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393 Jura Eccleſtaſtica, 
7. The', upon Preſentation, Inftitminn 

and Induction, of a Parſon to a Rear 

there is no Limitation what Eſtate the Patio 
ſhall have in the Rectory ; yet the Ln 


creates his Eftate before, and gives to hn; Des 
Fee in Jute Eccleſic. Dav. 46. a. 1 
be, 1 
Lu} | nor 
VX. How Clerks are pricilgd 8 
„Horx Church ſhall enjoy ber Liens I l. 
11 in Quietneſs. Stat. 14 E. 3. cap. 1, 
2. Prieſts not to be arreſted doing divine i x, 
Service, Stat. 50 E. 3.5. Kat. 1 R. 2.15 Hie 
3ᷓ. Doctor Lee, having Lands within the " 
Level, was made an Expenditor by the Con- Wl 14 
miſſionets of Sewers; whereupon he prayed Wl g 


his Writ of Privilege in this Court, and it 
was granted; for the Regiſter is Vir militans 
Deo, uon implicetur ſecularibus negotiis; and 
the antient Law is, quod Clerici non ponan- 
tar in Officio. F. N. B. Clergymen are not 
to ſerve in the Wars. 1 Vent. 105. Dr. Lee's 
Caſe. 1 Mod. 282. S. C. Vide 1- Lev. 35, 
2 Keb. 693. | 


XVI. How reſtrained. 


1. From Secular Concerns. 


Os ren 


17 is enabted, that no Spiritual Perſon, 
Secular, or Regular, beneficed with 
Cure, by Authority of any Licenſe, Di. 


penſation, or otherwiſe, ſhall take any par 
ticular Stipend, or Salary to ſing for any 


Soul; nor have or occupy by himſelf, - 
| 71 


1 


Jura Eccleſiaſtica, 


any other to his Uſe, any Parſonage, or Vi- 


carage in farm, nor take any Profit, or Rent 
thereof, on Forfeiture of forty Shillings a 
Week, prout in le Stat. Provided that no 
Deanary, Archdeaconry, Chancellorſhip, 
Treaſurerſhip, Chanterſhip, or Prebendary, 
in any Cathedral, or Collegiate Church; 
nor Parſonage that hath a Vicar endowed, 
nor any Benefice perpetual appropriate, be 
taken as comprehended under the Naine of 
Benefice with Cure in any Article in the ſaid 
Act. Stat. 21 H. 8. cap. 13. 

2. No ſuch Spiritual Perſon of what Eſtate, 
Degree, or Condition, ſhall have, uſe, or 
keep by him, or themſelves, or to their Uſe, 
or Commodity, any Tan-Houſe or Brew- 


Houſe (other than for their Families) on Pain 


of Ten Pounds a Month, prout in le dict. 


Stat. fave as in the ſaid Statute is provided. 


Stat, 21 H. 8. cap. 13. 

3. Eccleſiaſticks are prohibited to traffick, 
m any Places, in any Cattle, Corn, Lead, 
Tin, Hides, Leather, Tallow, Fiſh, Wool, 
Wood, or any Manner of Victual, or Mer- 
chandize, on Forfeiture of treble Value, and 
ſuch Bargain to be void, ſave as in the ſaid 
At is excepted. Stat. 21 H. 8. cap. 13. 

4. No Spiritual Perſon, Secular, or Re- 
zular, ſhall take to Farm, to himſelf, or to 
his Uſe, by any Manner of Means, any 


Manors, Lands, Tenements, or other He- 


reditaments, for Life, Years, or at Will, on 
Pain of Forfeiture of Ten Pounds for every 
Month, one Half to the King, the other to 
erery ſuch Perſon, as will ſue for the ſame, 
a5 in the Act is mentioned, and ſuch Leaſes 
tobe void. 21 II 8. cop. 13. Lade 2 H. 8. 

| l 
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400 


o. 21, 23. alſo Serjeant Ewer's Read, upor 
the two firſt Branches in Gray's Inn Hall, 


 guas nobis & prœfat. Fob'i debet, Ec. and de. 


eth, quod ipſe non debet prefato Jobi gu 


was not regarded by the Court; becauſe the 


Jura Eccieſiaſtica; 


Lent Anno 1637. Dy. 27, 28, 358. 

5. Scot brought Debt againſt Laws Clerk 
fur le Stat. 21 H. 8. the Writ was Pracige 
Milo Laws quod reddat nobis & Folyi Scat, qui 
tam pro nobis, quam pro ſe ipſo ſequitur, 1100 
clares for taking to Farm ſix Acres of Land, 
and holding the ſame fix Months, per qu 
Aclio, Sc. for 50 l. The Defendant plead- 


tam, c. preditt. 110 l. nec aliquem inde De. 
narium in forma qua, Sc. whereupon Iſſue, 
and the Jury found, that the Defendant did 
owe 30 J. and for the reſt, quod non debe. 
Henden in Arreſt of Judgment, took two Ex- 
ceptions; 1. That the Verdict expreſſeth 
not for which Farm, nor for which of the 
Months the 30J. was due. This Exception 


Demand and Iflue was for 11017. in general, 
tho* it had been more formal to have diſtin- 
guiſhed it better. 2. Exception was, that 
the Defendant had not anſwered the Writ 
and Declaration ; for the Plea ought to have 
been, as the Demand is, quod ipſe non devel 


dito Domino Regi & præfato Fob'i qui tam, &. b 
which the Court regarded the rather, be- 
cauſe the Statute of Jeoſailes excepts penal! 
Statutes. Hob. 327, 328. | f 

6. Una ILiccleſia mins Rectoris, as one Wife 
to one Husband; that the Parſon ſhould note 
farm, graze, Cc. nor mingle himſelf with 1 
ſecular Affairs, that might withdraw his 4 


Mind. Hob. 157. 
I 


XVII. 


2 
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XVII. Reſidence. 


H Eſidence and Non-refidence, what is, 
£9 econ. Mo. 540. 6 Co. 21. 6. 

2. A Parſon or Vicar is called Incumbent, 
becauſe he is ſuppoſed to be reſident, and if 
he is diſturbed in his Office, for his Remedy, 
vide Stat. 2 8 3 E. 6. c. 1. alſo Stat. 1 & 
M ſeſſ. 1. cap. 18. 

3. By Stat. 21 H. 8. c. 13. None is to 
procure a Licenſe for Non-reſidence, con- 
ary to the Statute, under the Penalty of 
20 for every Time they put ſuch Licenſe 
in Execution. | | 

4 Every Spiritual Perſon promoted to 
any Archdeaconry, Deanary, or Dignity, 
in any Monaſtry, or Cathedral Church, or 
other Church Conventual, or Collegiate, or 
being beneficed with any Parſonage, or Vi- 
carage, ſhall be perſonally reſident and abide 
in, at, and upon, his ſaid Dignity, Prebend, 
or Benefice, or at one of them, at the leaſt ; 
and in Caſe any ſuch Perſon keep not Refi. 
dence at one of his ſaid Dignities, Prebends, 
or Benefices, &c. but abſent himſelf wilfully 
ty the Space of one Month together, or for 
two Months, to be accounted at ſeveral 
Times, in any one Year, and make his Re- 
dence and Abiding in any other Places by 
uch Time, that then he ſhall forfeit, for 
wery ſuch Default 107. Sterling, ſave ſuch 
in the ſaid Act are exempted from Reſi- 
dence, . Stat. 21 H. 8. cap. 13. 7 

5. A Parſon ſhall be intended by the Law 
kldent upon his Benefice for the Cure of 
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that a Parſon ought to reſide upon his Rec. 


Jura Ecclefiaftica, 
the Souls he hath there; for a Parſon who 
hath Cure of Souls, and is Nonreſident, 
non eſt Diſpenſator, fed Diſſipator, non Spect= 
lator, ſed Spiculator; and therefore Non-refi. 
dence is not to be preſumed, nor countenantel. 
11 Co. 70. b. | — 
6. On ſpecial Verdict, it was reſolyed, 


tory, upon the Parſonage Houſe, and not in 
another; tho* within the ſame Pariſh; for 
the Statute doth not only intend for ſerving 
the Cure and Hoſpitality ; but alſo for the 
Maintenance of the Houſe for Habitation 


of the Parſon, and that, not only for him- 


ſelf, but for his Succeſſors, that they alſo 
might maintain Hoſpitality there: Vet lau. 
ful Impriſonment, or Want of a Parſonage 
Houſe, are good Excuſes for Non- reſidence; 
for Impoteutia excuſat Legem; and theſe Caſes 
are excepted out of the Statute by Con- 
ſtruction of Law. Sickneſs alſo, without 
Fraud, a good Cauſe; ſo if removed, by 
Advice, for better Air, and for the Reco- 
very of his Health. 6. Co. 21. b. Mo. 540. 

7. No Conſtruction can be too liberal to 
make Parſons reſide, and take Care of their 


Pariſhes, Ec. Giib. 230. Ver le Livre. 


XVIII. 
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XVII. How an Incumbent may 
oacate his Eceleſiaſtical Be- 
nefices. 


1. By Acceptance of another in- 
compatible without Diſpcuſa- 
fro, GC 


1, General. 


l ee, at Rome made a Par- 
ſonage at Durham void. Palm. 459. 
2. If a Biſhop in England be made a Car- 
anal, the Biſhoprick becomes void, and the 
Ling ſhall name the Succeſſor ; becauſe the 
Bihoprick is of his Patronage. 4 Inſt. 357. 
If an Incumbent be made a Biſhop, or ac- 
pt of another Cure, the firſt is void. Vau. 
20, 21. 
3. A Biſhop taking another Biſhoprick, 
the firſt is void, by the Conſent of the Su- 
perior. Palm. 462, 464. Van. 21. 

4 It was agreed by all, as well Juſtices, 
4 thoſe at the Bar, that if a Parſon, or 
Dean, in England, take a Biſhoprick in Jre- 
nd, that this makes the firſt Church void, 
y Ceſſion, and 7/hitlock gave the Reaſon ; 
for that there is but one Common Law for 
the Church. Nemo poteſt habere dnas Mi- 
tas, nec duas Dignitates. It is impoſſible 
Man ſhould be in two Places at the ſame 
Time, G. Palm. 458, 469. Vang. 21. 

5. APrebendary made Dean, the Prebend 
8 void, by Ceffion. 5 E. 2. Breve $00 ac- 
dent. Palm, 461. 

D d. 2 6. A 
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5 Mortem vel Reſignationem, & hoc per 21 H. 8, 


 Opinionem Curie held, that the firſt Benefice 


Jura Ecclefiaſtica, 

6. A Man having a Benefice with Cure, 
to the Value of 10 J. or more, receives ano. 
ther Benefice with Cure, and is inducded 
into it; now the firſt is void, ac {i eſſet per 


I 
J. The Biſhoprick of Man made a Cefſinn 
of a Benefice in England. Palm. 459. 

8. A Man, beneficed in the Dioceſs o 
Petercorough, which was of the Value of 8 
or more (and yet is valued in the Records 
of the Exchequer for Firſt-Fruits and Tenths 
at 6. a Year only) accepts a Benefice with 


Cure in the Dioceſs of Gloncefter, and is in- | 
ducted thereto; by this the firſt is void 
D. , P 
9. It is ſaid in Hob. if a Man, having 4 
Renefice, take another, ſans DiſpenſationMl c 
tho' he be not inducted, and ſo not within 3 
the Statute 21 II. 8. yet the Patron of the 
firſt Church may take it, as void, and pre i! 
ſent preſently, or may leave it, as full, til uU 
Sentence of Deprivation. Hob. 166. Var. 21.8 b 
10. Upon Iſſue, trum Eccleſia vacavii pe. 


mortem, c. in Quare impedit, the Caſe wa 
a Man had a Benefice compatible, and ſz 
ſufficient Diſpenſation, took another compa 
tible; but did not ſubſcribe to the Articles 
of Religion, according to the Statute 13 H 
and yet was admitted, and inſtituted, anc 
inducted to the ſecond Benifice. Q/.ere, up0 
the Evidence, if this made the firſt Benefice 
void, by the Stat. 21 H. 8. or not. Et fel 


vacavit per Mortem, and not by Reaſon 0 
taking the ſecond Benefice, and that he V1 


never lawful Parſon of it by Force of the 
es 1 Statutc 


Jura Eccleſiaſtica. 
gatute of 13 Eliz. Dy. Laſt Caſe. Vide 
wo, 108... | | 5 

11. No Eccleſiaſtical Perſon, having a Be- 
nefice, with Cure, of 8 J. a Year, or above, 
all accept or take any other with Cure of 
&uls, and be inſtituted and inducted in the 
ame; but the firſt ſhall be from thence void, 
1nd the Patron may from thence preſent, 
except as in the Statute is provided. Stat. 
21 H. 8. cap. 13. | 5 18 | 

12. Parſon made Biſhop, Parſonage void. 
Palm. 345. 11 H. 4. 60 & 54. Dy. 159. 
1H. 4. 2. 32 H. 6. 5 E. 4. 19. 24 Palm. 
148, 349 Biſhop what. Palm. 345. 

13. Plenarty by Collation is good againſt 
another Parſon, bur not againſt the Patron. 
Palm. 346. 

14. One, collated to one Benefice, is afcer 
collated to another, the firſt is void. Palm. 
346, 347. 

15. Quare impedit ad præſentaudum ad He- 
eam Vicarie de Ichiug ftoke, and makes Ti- 
tle by Stat. 21 H. 8, for that one Hon, 
being Vicar there, which was a Benefice 
vith Cure above 8 J. a Year, Auno 15 King 
Jac. took another Benefice, viz. the Vica- 
nge of Holcombeburnel in Com. Devon, being 
allo a Benefice with Cure, and was thereto 
admitted, inſtituted, and inducted ; ſo that 
thereby the firſt Benefice became void, and 
remained two Years, and ſo Title of Pre- 
ſentation accrued to King James, and from 
bim deſcended to the King that now is, 
(King Charles) and therefore belongs to him 

| topreſent. The Archbiſhop claims nothing, 
but as Ordinary; the Defendant pleads and 
confeſſeth the King's Title from the Accep- 
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Fayle to preſent, who preſented the Defen- 


tation of any Patron, or the Collation of 


_ vacavit per reſignationem of Hilton, the Defen- | 


: Telverton pro Def. and after Sir Robert Heath, 


nions it was adjourned into the Exchequer 


Jura Etciefiaſtica. 

tance of the ſecond Benefice, whereby the 
firſt was void, and ſo remained 21 Fac. and 
pleads the general Pardon 21 Fac. and that 
Sbilton was a Perſon not excepted in the 
ſaid Pardon, nor the ſaid Cauſe of Lapſe 
excepted, and that $hi/ton, being the Incum- 
bent, reſigned Jchingſtołke, and gave Title to 


dant, who was preſented, inſtituted, and 
inducted before the King's Writ, Cc. The 
Attorney Gen. replies, ſhewing the Excep- 
tion in the Pardon, wherein is excepted all 
Titles and Actions of Quare impedit, other 
than ſuch Actions of Snare impedit, which 
the King had, or might have, ratione Lapſus, 
incurred 7/tra three Years laſt paſt, for or 
concerning any Benefice, whereof any Incum- 
bent then was, or the laſt Day of the Par- 
llament, ſhould be, in Poſſeſſion by Preſen- 


any Ordinary; and that the ſaid Church 
being ſo void Fayle preſented, Oc. and tra- 
verſeth, that the ſaid Vicarage of J:hingſtike | 


dant demurred to this Replication, and, after 
ſeveral Arguments at the Bar, and twice at 
the Bench in Com. B. and the Judges being 
both Times divided, viz. Richardſon, Ch. 
Juſt. and Harvey pro @rer. and Hutton and 


Ch. Juſt. of the Com. Bench and Harvey 
for the Plaintiff, and Hutton and Vernon for 
the Defendant; and afterwards Sir Robert 
Heath, by Reaſon of this Difference in Opi- 


Chamber, and argued there at the Bar, and 
after Trial, the Juſtices of both Benches and 
RD e Barons 


Barons of the Exchequer, vis. Sir Thomas 
Richardſon Ch. Juſt. of the King's Bench, 
vr Robert Heath, Ch. Juſt. of the Com. 
Bench, Sir Humphrey Davenport, Ch. Baron, 
and all the other Juſtices and Barons, and 


Avoidance of a Church, happening and con- 
tnuing void divers Years, fo as the King 
hath Title to preſent by Lapſe, and the 
King doth not take Advantage thereof, but 
des, whether the ſucceeding King may take 
Advantage of the Lapſe, or be barred by 
the Stat. 25 E. 3. cap 1. and that reſted only 
won the Expoſition of the ſaid Stature, the 


& Heirs to any Benefice, in another's Right, 


from henceforth, he, nor any of his Heirs, 
« ſhall not take Titles to preſent to any Be- 
© nefice, in another's Right, of any Time 
6 of his Progenitors; nor that any Prelate 
«© is bound to receive, &. but that the King 
4 and his Heirs be for ever hereafter clearly 
* barred of all ſuch Preſentments, ſaving 
* always to him and his Heirs all ſuch Pre- 
© ſentments in another Right, fallen, or to 
« fall, of all his Time; and of the Time to 
* come.” )It was ftrongly urged at the Bar and 
Bench both, for the Defendant, that this Sta- 
tute extends to all the Succeſſors and Heirs of 
King E. 3. that none of them may preſent 
to a Church, in another's Right (as they 
argued that this Church is) becauſe the King 
hath not that Title, as to his proper Advow- 
ſon, but in Right of him, who hath the 
| . 9244 — Inhe- 


Jura Ecclefiaſtica, 


mo main Queſtions were made. 1. If an 


Words whereof are (“ And touching Pre- 
& ſentments to be made by the King, or his 


« by old Titles, the King granteth, that, 


40 
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Jura Eccleſiaſtica - 
Inheritance to any Church which falls in 
Time of his Progenitors, and the rather 
for that in the Abridgment of the Statute in 
the Book of the Statutes, this Saving is alto. 

gether omitted; ſo they conceived the King 
was bound by the expreſs Words of the Sta. 
tute, and that there is not any ſuch Saying; 
and of this Opinion Vernon Juſt. continued 
but Hutton, who argued in the Com. Bench 
for the Defendant, in this Point, that the! 
Title of the King was bound by the Statute, 
and that he might not have Title to preſent 
to a Church, fallen in the Time of his Pre. 
deceſſor, by Reaſon of his Title of Lapſe 
fallen in the Time of his Predeceſſor, now 
changed his Opinion, and all the other ju- 
ſtices and Barons, beſides Vernon, argued for 

'the Plaintiff in this Point, that the King hath 
good Title to preſent by Lapſe, incurred in 
the Time of his Predeceſſor, and is not re- 
ſtrained by the Stat. 25 E. 3. for thereby al 
Rights and Titles to preſent in his own Time, 
until before the Statute, and in his Time 
after, and all his Heirs, after the Death of 
E. 3. are ſaved, and it ſhall not bar the Title 
which the King had in another's Right, fal- 
len, or to fall, in his own Time, or in the 
Time of his Heirs, and that there was ſuch I 
a Saving appeared by the Copy out of the 
Parliament Roll, and by an antient Book in 
the Exchequer, writ in Parchment, where 


it is writ with a Saving ; and they held that 


theſe Words of Old Titles are intended in 
the Time of the Progenitors of King E. 3. 
and not of any Titles of Preſentments to 
fall in the Time of E. 3. or his Heirs, but 


intended to exclude King E. 3. and all his 
| Heirs 


Jura Eccleſiaſtica . 


Right, fallen before the Time of that King, 
whereof any Church was full, and which 
Title is only another's Right; and that was 
he expreſs Intent of the Statute, viz, to 
uke away the Stat. 14 E. 3. c. 2. in this 
Point. And Berkley, and ſome of the Ju- 


; lices doubted, whether a Preſentment by 
ch Lapſe ſhould be ſaid to be in another's Right, 
ve ut only Preſentments by Reaſon of Guar- 


tianſhip and Temporalties in the King's 
Hands; but all the other Juſtices agreed, 
that it ſhall be ſaid to be in another's Right; 
for tho he preſents Ratione Prerogative, yet 
he preſents in Right of the Patron: So it is 
chere one preſents, by Reaſon of a Church 


I- 
r beng void after Forfeiture for Alienation 
h jithout Licenſe, or for Outlawry, and for 


that was cited 14 E. 3. Quare impedit 54. 22 
H 6. 29, 21 Elix. Dy. 364, (which laſt is 
tnicd to be Law) and for the principal Point, 
they relied upon 11 H. 4. J. where it is re- 
ſolved, 7 H. 4. 25. 18 Eliz. Dy. 347. 7 Co. 
8. and many Precedents, where the King, 
makes Title to preſent by Lapſe and Title 
in another's Right; wherefore for this Point, 
Richardſon Ch. Juſt. (who argued alone one 
Day) ſaid, it is to be taken for clear Law; 
that the King hath good Title to preſent, 
and the Declaration was good notwithſtand- 
Ing that Objection. The ſecond Queſtion 


rlign, whether, by his Reſignation, the 
Church is become void: And that reſted 
won the Expoſition of the Stat. 21 Fac. of 
lie general Pardon, and Stat. 21 H. 8. of 
uralities, whether the Church was abſo- 
lutely 


eirs from Titles of Preſentation in other's | 


Ws, if Shilton was Incumbent and might 
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lutely void, by the Acceptance of a fecons 
Benefice, being both with Cure; and if the {id 
Pardon unto him, being in Poſſeſſion, may Mil duc 
make him Incumbent? And this Point wa; nd 
argued ſtrongly in the Common Bench by Wo 
Telverton and Hutton, and afterwards by . ver 
non and Hutton, and by both of them in the 
Exchequer Chamber for the Defendaat, that 
this Church by Stat. 21 H. 8. was not abſo. 
Tutely void in facto, but is voidable, quad 
the Patron; that he may preſent by the 
Statute; but until he preſents, the other 
femains Incumbent; and then, he remain- 
ing Incumbent, and for three Years being in 
Poſſeſſion of the Church, as Incumbent, un- 
til the Pardon 21 Fa. and the Pardon then 
coming, he being in Poſſeſſion, eftabliſheth 
him in Poſſeſſion, and continues him Incum- 
bent, and he cannot after be ouſted by the 
King, or any other ; and then he is Incum- 
bent until he reſign ; and therefore his Plea 
is good; for he is out of the Exception of 
the Pardon.; for he was in for three Years 
before the Pardon; and therefore they {aid 
he remained Incumbent, and that he might 

lead as Incumbent by the Statute 25 E. 3. 
as he pleads here; alſo he is Incumbent as to 
all Strangers, but not as to his Patron; for 
He may preſent before any Deprivation, tho 
a Stranger cannot, becauſe the Church re- 


mains full againſt him; and he is Incumbent, Wl \ 
ſo as to take a Releaſe of any Annuity il- Wil ! 
ſuing out of the Parſonage, and is charge- Wil 
able in an Annuity, and is chargeable to the | 


Payment of Subſidies and Fifteenths; and 
may haye an Action of Debt againſt any of his 
Pariſhioners for not ſetting out their 7700 
ONES 8 


; Jura Ecctefiaftira; 


lud many other Reaſons they alledged, and 


duch from the Statute 31 Eliz. of Simony, 
ind from 13 Eliz. for not reading the Arti- 
es; wherefore they concluded, that. Judg- 
nent ought to be given for the Defendant : 
Bat all the other Juſtices and Barons ar- 
wed againſt it, holding that the Church 


ling the ſecond Benefice; and that by the 
apreſs Words of the Statute 21 H. 8. for at 
the Common Law, before: the ſaid Statute 
11.8. by Reaſon of the Canons and Con- 
fitutions Eccleſiaſtical, the firſt Church 
ns in jure void; ſo as the Patron might 
weſent thereto, if he would; but becauſe it 
nas but an Eccleſiaſtical Conſtitution, the 
Patron was not compellable to take Notice 
o that Avoidance, until Deprivation and 
Notice thereof given him; and then, after 
Deprivation, the Church is void in fado & 


preſent ; and this appears by the Books 9 E. 
bk. $8.3. 10 &. 3-1-3234 £.3- 36. 
I H. 4. 37. Fitz. N B. 34 14 H. 7. 28. 
Now by the Statute 21 H. 8. it was abſo- 
uely void after Admiſſion, Inſtitution and 
InduCtion, ſo it is void aao & jure, and the 
Patron, at his Peril, ought to take Notice 


Honths; otherwiſe a Lapſe incurs; and 
Wat it was void to all Purpoſes abſolute- 
lf, appears by the Manner of plead- 
Ig in this, and all other ſuch Caſes; that 
y the Admiſſion, Inſtitution and Induction 
o the ſecond Benefice, prima Eccleſia vaca- 


cont is 


ad, that the penning this Statute differs 


11s abſolutely void in facto & jure, by ta- 


jure, and the Patron, at his Peril, ought to 
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thereof, and ſo preſent within the. fix 


uu de perſona of the Incumbent, & vacaus 
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Jura Eccleſiaſtica; 

eontinuavit ; ſo the Church is abſolutely voi 
by the Pleadings and Confeſſion of the De 
fendant, and this appears by the Bock; 
fince the Statute 21 H. 8. that by the Accey 
tance of a ſecond Benefice, the Church 
void facto & jure, quoad the Patron and a 
others. 18 Eliz. Dy. 347. 5 Co. 55. Hy 
land's Caſe, and Digby's Caſe, and Jb. 6 
fo. 29. Green's Caſe, and 23 Eliz. Dy. 3 
and Co. Ent. 368. And for the Reaſons be. 
fore alledged, on the other Side, viz. that he 
may plead, as Incumbent, that is, becauſe 
he is admitted by the Writ of the Incum 
bent, and his pleading, as Incumbent, is not 
contradicted ; and for the taking of a Re 
leaſe, it is much to be doubted ; and if it 
be good, it is becauſe he is in Poſſeſſion, a: 
an Intruder, to whom a Releaſe may be 
Diſcharge of ſuch Things ; and for his be: 
ing charged with Subſidies, that is, becauſe 
he hath the Profits, and therefore reaſona- 


ble he ſhould bear and pay the Charges: 


And quoad his having Debt for not ſetting 
out of Tithes, it was denied by all thoſe 
who argued on the other Side: And as to 


the Pardon of 21 Fac. all the other Juſtices 
and Barons held, that the Pardon doth not 


help him; firſt, becauſe it is no Offence 
within the Body of the Act; for it is not 


any Offence or Contempt againſt the King, 
2dly, Becauſe it never was the Intent o 

the Pardon to diſpenſe with Pluralities, nor} 
are there any Words therein to make him 


an Incumbent, or to make a Plenarty of a 


Church, which was abſolutely void. And 


divers of the Juſtices and the Chief Baron 


held, that a ſpecial Pardon, after * 
| ablo⸗- 


Jura Etcleſtaftita, 


ſolute Avoidance, with Words, that he 
wy retain, or whatſoever other Words he 
nay have, cannot make him Incumbent. 
& the general Words in the Pardon ſhall 
"ot enure to make a Diſpenſation, and the 
Church being ſince void, ſhall not be full 


1 vithout a new Preſentation, Admiſſion and 
55 Inſtitution. And for the Words in the Ex- 
1. c:ption of the general Pardon, Of all Tit hes 
e Actions of Quare Impedit, other than 


wh Titles and Actions of Quare Impedit, as 
have incurred by Lapſe, above three Tears be- 
fire the firſt Day of this Parliament, whereof 
any Incumbent is in actual Poſſeſſion, by any 
Preſentation, or Collation, &c. the laſt Parts 
of this Exception do not extend to the ſaid 
hilton; for that extends only to thoſe who 
ire in as Incumbents, (which he is not) 
and not to thoſe who are in by Uſurpation 
and Wrong, who are removeable by Qrare 
injedit * And it was ſaid, that ſince the Sta- 
tute 21 H. 8. there have been divers general 
Pardons, and no Pluralities were ever con- 
ceived to be within them ; wherefore they 
concluded, that Judgment ſhould be given 
for the Plaintiff, and it was adjudged accord- 


5 Ingly. Cro. Car. fo. 354 to 355. incluſive. 
8 16. Taking of a ſecond Living, or Be- 
; WY "ffice with Cure, above Value, by the Sta- 


ute 21 H. 8. makes the firſt abſolutely void 
mn fafo & jure, and that be the expreſs 
Words of the Statute; for at Law, before 
te Statute, by the Canons and Conſtitu- 
tons Eccleſiaſtical, the firſt Church was 
wid in jure, ſo as the Patron might preſent 
thereto, if he would; but becauſe it was 
ut an Eccleſiaſtical Conſtitution, the Patron 

was 
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tion; ſo it is void acto. & jure, and the Pa. 


6 C9. 29. Dy. 377. Co. Ent. 368.) Ch. 


neral, in the Houſe of Lords, 21 April 


by AR of Parliament, whereof every one 


Jura Erclefiaſtica> 


was not compellable to take Notice of the 
Ayoidance, till Deprivation, and Notice 
given him ; but, after Deprivation, the 
Church is void iz facto ES jure, and the Pa. 
tron, at his Peril ought to preſent ; and thi 
appears by the Books 9 E. 3. 2. 5 B. 9. 
10 E. 3. 1. 24 E. 3. 30. 11H. 4. 37. Fit, 
N. B. 34. 14 H. J. 28. But now by thi 
Statute of 21 HH. 8. it is made abſolutely 
void after Admiſſion, Inſtitution and Indyc. 


tron is to take Notice, at his Peril; (and it 
is void to all Men, as it appears by the 
Books 18 Eliz. Dy. 347. 4 Co. 15 & 18, 


— 


Car. 357. —- 
17. A Church may be vacated by Cel. 

fion, or Incumbent's becoming a Biſhop, 

See Cale Archbiſhop Armagh v. Attorney Ge- 


„ 


1730. 


2. The Patror's Right to preſent in ſuch 
Caſes. 


A Parſon beneficed in a Living above 
Value, taking another Benefice, both being 
with Cure, {ans Diſpenſation, the firſt is 
void; yet, as is ſaid in Dy. 255, 129. the 
Ordinary. is not bound to give Notice of 
this Avoidance, of which the Patron may 
take Notice, as well as the Ordinary, being 


is to take Notice; but quere if this Caſe is 
uot over-riled, if the Law ever wa ſo, 1 
ſubſequent Caſes, where it has been adjudged 


that the Patron may, at his Pleaſure in ſect 
— | Coſts 


Jura Eccleſiaſtica. 
ele, take the Church as void, and preſent iu- 
11% Or conſider it as full, aud ſo leave it 


+ Wi Sentence of Deprivation be formally pro- 
* mcd. Vide Fitz. N. B. 34. L. Dy. 37). 
1 fob. 166, 168. 6 Co. 29. 30. 4 Co. Hol- 
1 Caſe, aud Digby's Caſe. Vaugh. 13 1. 
* 
ux. Vercſore a Clerk may be 
IC removed. | 
2. 3 
iti Ecturer removed for not officiating in 
he Perſon, as the Foundation required. 
g. e Phillips and Walter, in Houſe of Lords, 
0, WW 20. See 2 Chan. Ca. 19. 
2. In the Exchequer, the Chief Baron 
{. dd, that all Curates are, at Common Law, 
p. WE rmoveable at Pleaſure, though by the Ec- 
b. Wcklaftical Law, they are for Life. Price 


gairſt Pratt and others, Mich. 3 Geo. 2. 


XX. Deprivation. 
1. What it is. 


1 


e k | LES 
g r is, when an Abbot, Bi- 
f ſhop, Parſon, Vicar, Prebendary, 


r. is deprived, or depoſed, from his Pre- 
fment, for any Matter in Fact, or in Law; 


ei a Miſcreant or Schiſmatick be preſent- 
g admitted, and inducted, there is good 
e WI cuſe of Deprivation, Sc. Terms de Þ Ley, 


lle Deprivation. 


f leaving, or Taking away, with the Loſs 
b Deprivation of all the Spiritual Promo- 
, | 1 tions, 


2. Deprivation, Deprivatio, a Depriving, 
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ly, or for ever, deprived of his Living, 


Jura Eccleſiaſtica, | 
tions, whereof, c. as of Biſhops and Deans ! 
Sc. Blount's Law Dit. Tit. Deprivatiin,” y 


( Cc 


1.FNEprivatio 4 Beneficio is, when fo 
ſome great Crime a Miniſter is hal. 


2. Deprivatio ab officio is, when a Mini 
ſter is deprived of his Orders, which is all 
called Depoſitio, or Degradatio, and is com 
monly for ſome heinous Crime, meriting 
Death, and is performed by the Biſhop in 
folemn Manner. In Godb. is Mention made 
of a Biſhop deprived for Miſcreancy, See 
Bellewe, fo. 194. & 3 Inſt. 43. 


3. Tlherefore one may be depriced, 
and who muſt do it, and in whit 
Caſes. . 


1 EX may build a Sentence of De 
privation upon a Conviction of Fe 
lony or other Capital Crime ; for ſuch the 
are bound by. Hob. 121, 

2. Per generale Concilium Lattarenſe temun 
ſub Junocentio, Papa, tertio, ſtatutum eft quo 
qutcungue receperit aliguod Beneficium haben 
Curam Annimarum annexam, fi prius tale Be 
neficium obtinebat, eo fit jure ipſo privatls 
/i forte illud retinere contenderit, alio eta 
ſpolietur : Is quodgue ad quem Prioris ſpelſal 
Donatio, il ind poſt receptionem alterius conſt 
rat cui merito viderit conferendum, Wall 


Council was held Anno Dom. 1215: 5 
1 which 


Jura Eccleſiaſtica. 
which it appears, that by taking a ſecond 
zenefice the firſt is void 7p/o jure, and the 
Patron may preſent, and on this general 
Council are the Books 9 E. 3. 22. 10 E. 
3. 1. (where the Council is mentioned) 24 
I 0. 4. 1 K J. 14 HJ. 2. 
14 H. 8. 1). Fitz. N. B. 2). L. 4 Co. 19. 4. 
Dy. 346. 1 x 1 HT 

z. Regularly. the Ordinary, at Common 
Claw, had no Power over a Clergyman, in 
Crime or Offence touching the Crown, 
tut where that Power was given him by 
the Common Law. Hob. 290. And there- 
fore when the King's Court did deliver the 
Offender to the Ordinary, it implied a 
Power or Permiſſion of the Law, that he 
night deal with him, to commit, or diſ- 
charge, him according to the Form of their 
Laws; but ſince the Statute hath forbid the 
Delivery of him, to the Ordinary, it retains 
al Power to itſelf, and denies the Ordina- 
js; and therefore if the Ordinary, at Com- 
non Law, would have convened a Church- 
nan to have deprived or degraded him for 
felony, before his Trial at Common Law, 
i Prohibition would have lain for holding a 
Flea of a Cauſe of the Crown, and pre- 
pdging the King's Court in eadem, Hob. 
20, 
4 If a Clerk were found Not guilty of 
felony, and diſcharged, and the Ordinary 
rould convene him again, and admit new 
roof to find him guilty, in Order to de- 
ive him, a Prohibition ſhall go; or if a 
erk delivered ab/que Purgatioue to the Or- 
dnary, they would admit him to his Pur- 
uon, a Prohibition lieth, yea, and a Præ- 

VoL. II. Ee muiire 


irs 
mumire too; and yet theſe Offences are no 


Cauſes, there are Degrees, as Treaſon, and 
ſome even againſt the Perſon of the Rin 


would not controvert, nor re-examine the 


Jura Ecclefiaſtica; 


ſo highly Pleas of the Crown, as in Criminz 


himſelf. Alſo if they would proceed he. 
tween Conviction and Clergy, a Prohibition 
lies for Prevention; for that the Cauſe is 
not finiſhed in the King's Court; but if they 


Acts of the King's Court, but build their 
Sentences upon them, they were not to be 
prohibited; as if they deprived a Man by 
Sentence, becauſe he was convicted or at- 
taint of Felony, Murder, or Manflaughter, 
at Common Law. Hob. 290, 291. See 2 bf. 
637. Se 3 
5. If a Parſon of a Church be convicted 
of Manſlaughter, and hath his Clergy 4l- 
lowed, according to the Statute 18 Fliz. and 
is delivered out of Priſon; if he be afte 
fued in the Eccleſiaſtical Court, in Order 
to Deprivation for this Offence, a Prohibi- 
tion lieth for him; becauſe by the Allou- 
ance of his Clergy, by the Statute, he is 
purged and acquitted of the Felony, and o 
all Penalties and Damages incident to it, in 
the Nature of a Pardon. Mich. 2 Ein. 
Rot. 25714. Nichol's Cafe accordant. Rol. 4b. 
Prohibition, S. C. 3 Hob. 288, Oc. Searle and 
Williams Caſe, and 2 Inſt. 673. 

6. A Prohibition was prayed by Richars 
ſon Serjeant ; for that Searle, a Parſon, hi 
ving been convicted of Homicide, and allov- 
ed his Clergy, was now ſued in the Spit! 
tual Court by Libel, that whereas he was 
convicted of Homicide, Ec. it ſhould be 


Cauſe to deprive him of his Benefice. - | 
| tam 


—— © 0 om” 


A* 
1 


"> mm — ©, — wy © © — — = , = =. 
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Jura ectlefiattica. 


min Cur: No Prohibition ought to be 


a granted, and Mountague, Chief Juſtice, ſaid, 
char though the Statute 18 P/3z. cap. 7. or- 


dains, that after Clergy, the Party ſhall be 
ſet at large, and ſhall not be pur to his Pur- 
eation ; yet that doth not diſaffirm the 
ſudgment ; whereto Crooke and Doderidge 
accorded. As to the Objection, that the 


v Libel in the Spiritual Court was not againſt 
ir him, as an Homicide, the Court held ir, ſo 
de much the better; for if it had been ſo, a 
by Prohibition ought to have gone; but it is, 
-d connictus fait de Homicidio, as it ought 
do be; for without Conviction there is no 
1.88 Cauſe of Deprivation ; and if it were a- 

rainſt him, as an Homicide, it ſhould be 
ed contrary to the Verdict given; but here they 
1l- proceed only to deprive him, by Reaſon 
nd of his Conviction, and ſo thereby do affirm 
ter the Verdict. And as to the Objection, that 
ler is the Statute 18 Flix. hath diſabled him 
bi- that he ſhall not make his Purgation, he 
W- fall now not be taken to be, as if he had 
19 fade his Purgation before the Statute, and 
| 0 before the Statute he could not have been 
in Gprived. It was anſwered, that antiently 
l the Conviction he was to undergo two 
A188 Punifhments, the one of Death, the other 
mag ol Defamation, and that the firſt was diſ- 

charged by the Allowance of the Clergy, . 
5 | Pava poteſt dirimi, culpa perennis erit. After- 
4. 


wards in the Time of Anſelme, Archbiſhop 
on. Canterbury, it was ordained by a general 
Council, quod Clerici non tradentur manihus 
vag bci temporalis, which Council, in the 


be Time of Thomas de Becket, was by Uſur- 
Pen pation received here in England, and fo far 


E e 2 prevailed, 


- 
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the Statute did not defeat, but affirm the 
Verdict; and it is a Rule not to grant a 


Jura Eccleſiaſtica; 
prevailed, that if any ſuch Perſon prayed his 
Clergy, and was delivered to the Ordinary, 
they then re-examined him by twelve Spiri 
tual Perſons; and if he were acquitted, he 
ſhould not be deprived ; but this Trial, by 
twelve Clerks, was only de Credulitate, ſo a; 
the firſt Conviction remained and the Purga- 
tion did not disaffirm the Verdict; for he is 
delivered to the Ordinary, by the Judgment 
of the Common Law, and the Entry thereof 
is, quod traditur Ordinario, &c. and the Lay 
was, that if he did not make his Purgation, 
he ought to remain perpetually in Priſon, 
and have ſlender Diet, viz. every Day Bread 
and Water only; and if the Ordinary re. 
fuſed to accept of his Purgation, then he 
might have a Command to the Ordinary to 
do it: And note that the Writ is, ſatis ha- 
betur ſuſpectus; ſo as the Stat. 18 Eliz. 2) 
makes no Purgation for the taking away 
what was before, and the Purgation before 


Prohibition, where the Proceedings in the 
Eccleſiaſtical Courts are not againſt the Laws 
of the Land, nor the Liberty of the Sub- 
ject; and ſo the Prohibition was denied per 
Cur. Cro. Fac. 430, 431. Hob. 288. S. C. 
Keil. - H. 181. 5 

7, A Biſhop may be deprived for Dilapi- 
dations. 2 H.4. 3 Godb. 259. 3 Bulſt. 158. 
2 Bulſt. 279. 1 Ro. Rep. 86. Mo. 917). Mat- 
ſon Biſhop of St. David's Caſe. Salk. Rep. 

8. An Archbiſhop hath Power over his 
Suffragans, and may deprive. Matſon, Bi- 
ſhop of St. David's Caſe in Salk. 


ww  Þ age A wy — AY 


— 1 „ _ eo Xs A” C.o =. 


9. By 


Jura Eccleſtaſtica;' 42T 
9. By the Common Law an Archbiſhop 
bath a Metropolitical Juriſdiction, and Arch- 
biſhops are over Biſhops, as Biſhops are over 
the other Clergy. Watſon, Biſhop of St. Da- 
dis Caſe in Salk, | 

10. The Archbiſhop muſt deprive a Bi- 
ſhop. Watſon Biſhop St. David's. Salk. Rep. 

11. A Biſhop offending in the Ordering of 
Prieſts or Deacons, contrary to ſeveral of 
the Canons ——————-—— is to be de- 
prived by his Provincial in ſuch Manner as 
the ſaid Canons direct. See the Canons 
1603. 

12. For Dilapidations may be deprived. 
3.3.10. 2 H.4.3-: 11-416. 206 H.. 
46. 9 E. 4. 34. 25 E. 1. 1 Co. J. B. Vide 
Diviſion, Dilapidations, how puniſhed. Vide 
etiam may puniſh their own Members. 

13. Cawarey's Caſe 5 Co. 1 Part 6 was re- 
markable, he being deprived for Preaching 
againſt the Common Prayer. 

14. Prohibition. A Layman forged Orders when any 
and obtained a Benefice, for which he was Miniſter is 
proſecuted in the Eccleſiaſtical Court, in complained of 
Order to Deprivation, he prayed a Prohi- 12 e. 
bition, for the Forgery is triable at Law; but belonging to 
rejected, for the Forgery is concerning an any Biſhop of 


E e 3 Eccle- his Province 
| for any Crime, 


the Chancellor, Commiſſary, Official, or any other having Eccleſiaſtical 
Juriſdiction, to whom it ſhall appertain, ſhall expedite the Cauſe by Pro- 
ceſſes and other Proceedings againſt him, and upon Contumacy for not 
appearing, ſhall firſt ſuſpend him and afterwards, his Contumacy con- 
inuing, ſhall excommunicate him; but if he appear and ſubmit himſelf 
to the Courſe of Law, then the Matter being ready for Sentence and the 
lerits of his Offence exacting by Law, either Deprivation from his 
Living, or Depoſition from the Miniſtry, no ſuch Sentence ſhall be pro- 
nounced by any Perſon whatſoever, but the Biſhop, aſſiſted by his Chan- 


Cllor ; the Dean (if they conveniently may be had) and ſome of the 
Preben- 
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Prebendaries, Fecleſiaſtical Matter, and he is ſued for it 
it the Court there in Order to Deprivation only, 1 Les 


be kept near 138. 1 Sid. 217. Same Caſe. 
the Cathedral 


Church, or of the Archdeacon (if he may be had conveniently) and tuo 
others of, at the leaſt, grave Miniſters and Preachers to be called by the 
Biſhop, when the Court is kept in other Places. Can. 122, 


: 4. How to be tried. 


1. IF Iſſue be, whether a Parſon be deprived 

or not, the Court muſt write to the Bi. 
ſhop, and if the Iſſue be, whether the Biſhop 
be deprived or not, they muſt write to the 
Archbiſhop to certify. Wat ſon, Biſhop of 
St. David. Salk. Rep. 

2. Court Chriſtian may not examine Fe. 
lony, or other Capital Crime, tho? for Pur- 
poſes examinable there; as in Caſe of De- 
privation. Hob. 121. 1 


S — » tro — -. „ . e © = 


XXI. here a Clerk is ouſted or 
diſturbed. 6 


1. Ouſted. 


I. AIDE 28 H. 6. in the Exchequer 
Chamber ; where an Incumbent ouſted 
by his Patron, upon a Suggeſtion, that he is 
created a Biſhop, or hath reſigned, or hath 
accepted another Living, the Patron pre- 
ſented another Clerk, who is admitted, he 
ſhall not have a Spoliation, but where ano- 
ther Perſon claims the Patronage, he may, 
for then the Right of Advowſon ſeems in 
Debate. Sath. Abr. Conſultation ut. Vide 
0% Remedies, Spriiation. 

2 Tin. 


IH 


| Jura Eccleſiaftiea. 


2 Fin. 4 Fac. in Canc. The Cafe was, 


that Smith was deprived by the High Com- 


miſioners for not conforming to the Canons 
of the Church, the Reaſon given in the De- 
privation was, quod fuit refraclorins, &c. but 
mentions no Canon ; upon which Depriva- 
tion the King preſented Bird to the Church, 
who was inſtituted and inducted, and yet 
Snith would not yield Poſſeſſion; but he 
himſelf being in Priſon, his Wife and Ser- 
vants kept the Poſſeſſion of the Parſonage 
Houſe ; whereupon a vi laicd amovenda was 
awarded out of Chancery; whereupon the 
Sheriff came to the Parſonage Houſe, and 
the others thereupon fled, ſo that he could 
not apprehend them, and Bird finding the 
Houſe open, entered peaceably, after which 
Sith made Affidavit in the King's Bench, 
that he was ouſted by the Sheriff with Force, 
ard Bird put in Poſſeſſion; and upon this 
Affdavit the Court of King's Bench awarded 
a Writ of Reſtitution, he having an Appeal 
pending del Deprivation. And Bird exhi- 
bited bis Bill in Canc. from whence the Writ 


de vi laica amovenda was awarded, and there 


returned, praying that Smith might be in- 
joined from the Poſſeſſion, till he had defeated 
the Deprivation ; and upon Day given to 
both Parties, the Lord Chancellor called to 
bis Aſſiſtance the Lord Ch. Juſt. Pophan, 
Coke, Ch. Juſt. of the Common Pleas, and 
Flemming Chief Baron, and they all concur- 


red in Opinion, that a Decree ought to be 


ned for Bird's Poſſeſſion, till Smith 
ad undone the Deprivation. A0. ſo. 781, 
132, 783. 
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the Rectory of Chebington in Com. Buck: 
and a Parſon was preſented to it, who came 
into Chancery, and ſuppoſed he was held 
out by Force; whereupon he had a vr lair 


out of Poſſeſſion, notwithſtanding the Re. 
tion prayed, and upon Affidavit of it, a Writ 


of Reſtitution was awarded out of the King's 
Bench, and a Precedent ſhewn of it between 


to ſurceaſe, Sc. And ſo if the Patron be 


Jura Ecctefiaſtica, 


3. Hil. 39 Eliz. A Leaſe was made of 


removenda returnable in B. R. Whereupon Wl tcco 
the Sheriff returned on inveni vim laicam nit 
neque armatam Potentiam; and now it was n 
moved, that the Leſſee in Truth was put Cor 


turn of the Sheriff, and therefore Reſtitu. 


Arkinſal and Palmer in Com. Cambridge. 35 
liz. rot. 66. inter Placita Corong accordant 
Mo. fo. 462. ie 


2. Diſturbed. 


1. IF two ſeveral Patrons preſent ſeverally 

L to the Ordinary, and thereupon one 
Tues a Quare impedit, or Aſſiſe of Darreign 
Preſentment againſt the other, and recovers, 
and his Clerk is admitted; whereupon the 
Clerk of the other ſues the Clerk of him 
who recovered by Way of Appeal, or other- 
wiſe in the Court of the Archbiſhop; for that 
he was not admitted to the Preſentment of 
his Patron, there the Patron who recovered 
ſhall have a Prohibition to the Archbiſhop, &. 
or againſt the Clerk who ſued for this Cauſe 


diſturbed by the Preſentment of another 
Stranger, and he who diſturbed ſue in Court 
Chriſtian the Clerk of the true Patron; of 

MS econtr 


Denne 

Jura Eccieliaſtica. 
of tra the Clerk of the true Patron ſue in 
, Cort Chriſtian the Clerk of the Diſturber, 
ne WY the Party aggrieved ſhall have a Prohibition. 


Id firzh. N Br. 42 K. 3 
tg 2. If the King: collate to a Prebend, or 
n Wl ;ecover ſuch Collation and his Clerk is ad- 
m nitted, and after the Clerk is yexed, or ſued 
as WT © Court Chriſtian, by means of Appeal, 
ut WJ commiſſion, or other Cauſe, by which the 
e. lie of Collation might come in Queſtion, 
the King ſhall have a Prohibition to the 
judge, Oe. commanding him not to pro- 
ed; and if the King recover his Collation, 
or Preſentation to a Church, and after the 
Execution of the Judgment is diſturbed by 
Appeal, or Citation, or other like Means, 
or if, after the Clerk inducted, he is diſturb- 


Writ directed to the Sheriff and other Officer 
b attach the Bodies of them, making ſuch 
Impediments, and another to the Biſhops, 
nd their Officials, Sc. and alſo he may have 
iProhibition to the Parties that they purſue 
not, Sc. neither ſuffer the ſame, to their 


uchment ſur ceo to the Sheriff, if the Party 
n purſue, Sc. Ftzb. N. Br. 43. L. M. 


f XII. Chaplains. 

1 1. The King's. 

e . Their Reſidence. 

r 88 King's Chaplains, Oc. are compelled 
by the Ordinary to Reſidence, when they 


 W'* attendant on his Majeſty and his Service, 
| a Pro- 


din Court Chriſtian, the King ſhall have a 


Knowledge, and the King may have an At- 
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a Prohibition lies. Fitzh. N. By. 44. G. 0 
Chaplains, vide ante Court of Faculties, 


2. Other Chaplains, vide Court, 
' Faculties antea. ag: 


XXIII. The Duty of the Cin 
The Introduction. an 


ThErbaps it may be thought this Chapter « 

the Faith and Duty of the Clergy, is i 
Tranſition. from my Purpoſe ; but I conceive i 
to be otherwiſe ; for if any Clerk of Holy Churd 
broach anv anti-chriſtian or Heterodox Opinian 
or is ſcandalouſiy Immoral in his Life and cn 
ver ſat ion, tho it be undeubtedly the Dity ( 
Eccleſiaſtical Governours to puniſh and reclui 
ſuch, to a ſouyd Faith and regular Life; ye i 
they neglet this ſo neceſſary Duty, I bold, th 
Temporal Courts may compel them thereto, 0 
puniſh their Neglect, and correct the Dein 
quent, according to bis Demerit. And hi 
theſe Gentlemen are bound to believe and i 
as alſo wbat are the Matters and Things tht 
are bound to refrain from, appears from thei 
Ordination Obligations, or Engagements, as 
elſewhere mentioned, as well as from the Anti 
cles, and Canons of the Church; and I ma 
alſo add, that every Thing required by bi 
Scripture, to be believed, or done, or is tht 
forbidden to be done, are by them in moſt [eridl 
and folemu Manner to be believed, done 
avoided accordingly :-tnd not only ſo, but ther 
are ſcveral other Duties required aud commands 
re to do, by ſeveral of the Statute Laws, 4 
Lell as ſeveral other Things thereby jarbidae 


SSS A S S S SFSRSECCEESC = MM =OLTK2 
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Jura Eccleliaſtica. 
them, as appears, amongſt others, by the Stat, 
1H. ). 21 H. 8. 32 H. 8. 1 Eliz.g&10 
W. 3. and ſeveral other Stat. for Subſcription 
md Oaths by them to be taken, Ec. therefore 
theſe Scriptural, Temporal, and Eccleſiaſtical 
Iams, and Conſtitutions, are the ſeveral Oracies 
from whence Chnrchmen are to receive Inſtruc- 
tm and Information in their ſeveral Duties, 
aud to theſe they owe Obſervance, namely, to 
ſripture, as the Law of God, to the Temporal 
Lows, for Conſcience Sake, for the Peace of 
Wriety, and as they are ſart her obligated there- 
uto by Oaths taken to ſecure their Obedience 
hereunto, Oc. and to the Laſt, as the Laws of 
lily Church ſtrictly binding them; to which I 
thuk it neceſſary to obſerve that every Church 
ert, at his Entrance into every of his Orders, 
lth, in moſt ſolemn Manner, in the Preſence 
cod, in his Temple, at bis Altar, before bis 
Prelate, or Prelates, Clergy affiſtant at theſe 
bly Offices, and before an Aſſembly of Chri- 
uns congregated on fuch Occaſion, promiſed 
ad vowed thus to beleive and do, according to 
theſe Dofrines and Rules, and tbat in their 
unmnon received and known Senſe and true 
Meaning, without any Mental Reſervation, 
trained Conſtructions, or Senſe of bis own put 
wn them. Now ſhould any ome make theſe 
led Vows, in ſuch folemu Manner, as the 
urch requires, and further ſubſcribe, accord- 
q te Rubrick, aud Receive the holy Sacra- 
nent of the Lord's Supper, iu Evidence of bis 
Wcerity, when be is an Unbeliever in any of 
te Dockrines, or intends not to be ruled by any 
\ the Directions there laid down for bis Rule 
as Governance, I think at leaſt, it can be no 
teach of Chriſtian Charity, to determine fuch 
| af 


118 


avowed, and to the Souls of Men, as wel a , 


cleſiaſtical, of the Realm. And tho" be we 


Solemn Manner, vowed, to God and Men, t 


as a Chriſtian) obliged himſelf to; and there 


Jura Eccteſtaſtica? 
an one, an Hypocrite to God, and a Darer of bj 
Vengeance, an Enemy to that Religion by h 


Traitor to the Laws, both Temporal and Br 


ſincere at his Ordination; yet if after he tall 
up Notions, contrary to, or govern Dimſelf ) 
other Rules, or lives as without God or hel 
gion in the World, I ſubmit it, ſuch an ont! 
to be con ſidered in the ſame Light, or as oy 
not much better, unleſs he quit his Order ay, 
Profeſſion, with all the Emoluments and Atum 
tages appendant, in which Caſe, I leave hi 
as not worth following; and therefore, to retur 
to the reſt, I apprehend the Queſtion is nat whe 
ther all and every theſe Things are ſtridij an 
to a Tittle true, (which, for my own Part, 
will not preſume to doubt) yet theſe are tit 
Doctrines aud Rules the Clerk has, in ſu 
believe and obſerve ; and therefore theſe he bai 
( over and above being bound to ſome of them 


fore from theſe he cannot regularly depart 
Theſe are the Terms on which he received ani 
holds his Office and Benefits. Upon the whil 
theſe are the Doftrines he is to maintain again 
all Gainſayers, and propagate and inculcate ii 
the People, theſe are the Rules, by which beit 
to govern himſelf and guide thoſe committed i 
bis Charge: But to ſay, that thus to believt 
and do are too difficuit, will, I fear, be no t 
cuſe when he comes to make bis great Account 
for theſe ought well to have been conſidered i 
Time. If he either inconſiderately ran init 
theſe Engagements, or even ſuffered binſeſ 
precipitately to be hurried into n *. 

| — auitaies 
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uated by worldly Profit oniy; and not by Di- 
mine Impulſe 3 or disbelieved their UVnding Qua- 
1% 1 will not preſume to ſay his Puniſhment, 
Wt without Divination I may venture to pro- 
mince the beginning of his Sin as a Clerk was 
his farting or ſetting out with a Lye both to 
(id and Man. 


3 As to their Faith, &c. 
* DE antea, the IntroduQion. 


2. To be regular and ſober in their 
Lives and Converſations. 


I Donea Perſona includes, not only Ability, 
1. In Learning. 2. In Doctrine; but 
do 3. In Honeſty. 4. In Converſation. I obſerve, at 
| 5. In the ordering, 
| or ordaining, 
of Deacons, the Biſhop upon the Archdeacon's, or his Deputy's, preſent- 
ig the Candidates at the Altar, very ſolemnly, in Preſence of the Clergy 
ad Congregation, cautions the Preſentor, That he take Heed, That 
tte Perſons, whom he preſents, be apt and meet, for their Learning, and 
Gully Life, to exerciſe their Miniſtry duly, to the Honour of God, and the 
la hing of his Church: Then I oblerve that the Biſhop demands of, and 
Warges the Congregation, that if any of them know any of the Parties 
blave any Impediment, or to have been guilty of any notable Crime, 
lat they ſhew the ſame : Then I find that the Biſhop, with the Clergy 
ud Congregation preſent, in the firſt Collect, peculiar to the Occaſion, 
evutly prays to Almighty God, mercifully to behold the Candidates, 
ad that he would repleniſh them ſo with the Truth of his Doctrine, 
ad adorn them with Innocency of Life, that both by Word and Good 
banple, they may faithfully ſerve God in their Office, to the Glory of 
bod, and the Edification of his Church: Then I obſerve, that the 
chile for this ſolemn Occaſion, which is Part of the 3d Chapter of the 
lim, is an Exhortation, and Charge to the New Deacons, and indeed 
ball others adorned with this Sacred Character, that they be grave, 
| not 


430 Jura Ercleſiaſtica, 
not donble- 5- In Diligence in his Function. And thet 
tongued, not to inſtruct the People in true Religion, e694 
po to much | 85 

ine, not _ TH | | 
greedy of filthy Lucre, holding the Miniſtry of Faith in a pure Cm 
ſcience, and that they be found blameleſs, and ruling their Children au 
their Houſes well: And I further obſerve from the 12 Chapter of the 4 
of the holy Apoſtles, which is a Portion of Scripture alſo appointed d 
this Occaſion to be read, That the Men, whom the Apoſtles direct thi 
Diſciples to chuſe for this Sacred Function, ſhould be Men of hone Re 
port, full of the Holy Ghoſt and of Wiſdom. After this, the Biſon 
examines every one of the Candidates for this order, whether they hay 
Confidence, that they are inwardly moved by the Holy Ghoſt to take o 
them this Office, and Miniftration, to ſerve God, for the Promoting 
his Glory, and the Edifying of his People, and he alſo demands of then 
if they think themſelves truly called, to all which they are to anſwer 
they truſt, or think ſo, After which, he demands of them, if they be 
lieve all the Canonical Scriptures, whereto they anſwer, they do; wher 
upon the Biſhop takes their ſolemn Promiſe ſeverally, in the Preſence « 
the Clergy and People congregated, diligently to read the Scriptures ts th 
People where they ſhould be appointed, and to do faithfully their Oft 
and, (amongſt many other Matters) diligentiy to ſearch for the fich, por 
and impotent People of the Pariſh, which they promiſe in moſt ſolem 
Manner, by God's help, to do: And alſo, that they will apply their Di 
Agence to frame and faſhion their own and Families Lives, according tot 
Dettrine of Chriſt, and to make themſelves, as much as in them lits, while 
fome Examples of the Flack of Chrift ; and alſo, that they will reverent 
obey their Ordinary and other Chief Miniſters of the Church, and them, 
vhom the Government over them is committed, following with a glad Min 
ard Will their godly Admonitions. All which they in ſuch ſolemn Manner, 
as hath been mentioned, Promiſe, God being their Helper: Whereuyat 
the Ordinary delivers to them their Sacred Commiſſion ; and then, 
conceive, in further Obligation, they receive the Holy Communion « 
the Lord's Supper (the ſtrongeſt Obligation a Chriſtian can take) aſt 
which is a Prayer to Almighty God, to make the new ordained Parti 
Modeſt, Humble, and Conflant in their Miniſtry, and to have a ready Wil 
1 obſerve all Spiritual Diſcipline. In the ordering of Prieſts, I obſerve, 
is the like Caution to the Preſentor, and Charge to the People, and all 
the like Collect, That God would repleniſh them <uich the Truth of # 
Doctrine; and adorn them with Innacency of Life, for the Ends men 
tioned in the former Collect in the Ordering of Deacons. In the Ex. 
hortation, the Biſhop admoniſhes them to be ordained Prieſts of their Gra 
and Impcrtant Charge, and to ue all their Diligence in it, and lays be. 
fore them the Dircful Conſequence of Negligence therein, and ao tot 
Horrible Puniſhment that will cniue ſuch Negiigence. And then he pid 


ceed 
4 


= oF = 


3 


. 


-” = zu = SK > 5 Ss = 5 


ey 3 1 va 28 
Jura Sccletiaſtita. 431 
Converſation, and to avoid Contention. ceeds to ex- 
6 Co. 49. ; hort them, 

| that no Place 
be jt among ft ther, either for Error in Religion, or for Viciouſne/s of 
life, and that they neither offend themſelves, nor be Occaſion that others de; 
but to be fudious in Reading and Learning the Scriptures, and in framing 


and le Manners both of themſelves, and thoſe who appertain unto them accord- 
A ih; and, to that End, to ſet afide all worldly Cares and Studies, and 


5 draw all their Care and Study to the faithful Diſcharge of their Holy 
Ofice, and to make themſelves and Families wholeſome and godly Examples 
ſr others to follow, and to obey their Superiors: All which they ſolemnly 
jromiſe, And then, after the Veni, Creator Spiritus, and ſeveral Prayers, 
the Biſhop gives them the Sacred Truſt, and concludes with the Prayers, 
which the Church, in her great Wiſdom, and Piety, hath compoſed for 
this Holy Purpoſe. From hence it is eaſy to perceive what a Candi- 
lite for the Orders of Prieſts or Deacons ought to be, at his Entrance 
nto Orders, and as no Doubt can reaſonably be made, I hope none will, 
kit theſe Gentlemen having made theſe Vows, and entered into theſe 
koagements are ſtrictly bound to a religious Obſervance of them for the 
x(t of their Lives; and that if any are found groſly faulty, the Spiritual 
Governors of the Church will take ſuch Means, as they ought, to re- 
duce them to their Duty. What is the Duty of theſe Gentlemen, in 
en int of Faith, hath been briefly hinted at already, as alſo the Reſort 
„ee are to have to learn the ſame ; but I cannot omit reminding them, 
It is not the leaſt of their Duty, to inform themſelves, what the Tem- 
ben Law has to fay to them, though I have ſome Apprehenſions this 
las not had its proper Attention; but however that be, I think proper, 
n Juſtice to the Care, Wiſdom, and Piety of the Church, to take Nc- 
Mia de, that beſides what has been mentioned, that no impious, prophane, 
nr WY looſe Livers, or others unworthy, might thruſt or intrude themſelves 
do the Miniſtry; the Church has till further provided, by the 3 4th 
en, (urn, that every Candidate for Holy Orders bring a Te/timonium of his 
on a dad Life and Converſation; and by the 39th Canon the like is required 
af bene Inſtitution, (which ſhew what their intermediate Lives ought to 
ties ©) and that he appear a Perſon worthy of the Miniſtry, and becauſe 
u ben may loſe their Learning by Diſuſe, I think it nor altogether ur- 
ene fflary to put the Clerk in Mind, that though, at his Ordination, cr 
a former Inſtitution, he has been found and paſſed as ſufficient; yet the 
f b Temporal Courts have determined, that the Ordinary, on every Infticu- 


e Ex- lituted Clerk, whether he be, at the Time, able, or not, for Learning, 
na ell as for a found Faith, and good Morals, for Inftitution. 


1 2. The 


im, may, nay, and for this Reaſon ought, to examine every to be in- 


43% Jura Eccleſtaſtica;: 


2. The Statute 1 H. 7. for the more ſure 
Reformation of Prieſts, Clerks, and Rel. 
gious Men culpable, or by their Demerit 
openly reported of incontinent Living, ena. 
eth, that it be lawful for all Ordinaries t 
chaſtiſe Prieſts, Clerks, and. Religious Men, 
within their ſeveral Juriſdictions, by the 

Law of the Church, of Advowtry, Pornica. 

tion, Inceſt, or any other fleſhly Inconti- 

nency ; and the Statute 32 H. 8. makes al 

ſuch Forfeitures as therein is mentioned; 

and the Statute 21 of the ſame King probi- 

bits them farming, Oc. for theſe laudable and 

pious Ends, namely for the more quiet and 

virtuous Increaſe and Maintenance of Dj. 

vine Service, Preaching and Teaching the 

Word of God, godly and good Example, 

and the better Diſcharge of Churchmen) 
e. fey Duty, the Maintenance of Hoſpitality, the 
clare it my Relief of the Poor, the Increaſe of Devotion, 
Opinion, at and the good Opinion of the Laity towards 


leaft, that as Spiritual Perſons, c. NY” 
the Temporal LES | | 
Laws have thps ſtrengthen'd Spiritual Governors Authority over their own 
Members when they give juſt Cauſe of Suſpicion, . that this is an addi 
tional Obligation on them to take Care to the Diſcharge of this Office; 
for as now they ſtand protected by the Civil Authority from all Redrels 
againſt their juſt Procedure in theſe Matters, they cannot ſo much as pre- 
tend the Excuſe made for their Omiſſions before the Civil Interpoſition; 
and I confeſs, to me this ſeems, in Conſcience, a Command to them to 
ſee to this Duty. LEES TM 


2. By the 75 and 76 Canon it is required, 
that no Eccleſiaſtick, at any Time, other 
than for their honeſt Neceſſities, reſort to 
any Tavern or Ale-houſe, neither board 
or lodze 'in ſuch, neither give themſelves 
to any baſe or ſervile Labour, or 0 

| l or ſpending their Time — \ 


Jura Eccleſiaſtica. 
it all Times convenient to hear or read 
ſomewhat of Holy Scripture, or occupy 


Fxerciſe, always doing the Things which 
hall appertain to Honeſty, and endeavour 


7 to Profit the Church of God, having always 
„n Mind, that they ought to excel all others 
11 in Purity of Life, and ſhould be Examples 
.o the People, to live well and chriſtianly ; 
WY ind theſe Things are injoined them under 
ban of Eccleſiaſtical Cenſures, to be in- 
id WY ficted with Severity according to the Quality 
);. Wl of their Offences. EO he 

_— | 

le, 


1. In general. 


Prayers, or miniſtring the Sacrament, 
aun other Rites of the Church, ſhall wear a 


" lecent and comely Surplice, with Sleeves, 
irs Cc. and furthermore ſuch Miniſters as are 
pre Graduates, ſhall wear upon their Surplices, 
* n ſuch Times, ſuch Hoods, as by the Or- 


ers of the Univerſities, are agreeable to 
eir Degrees; which no Miniſter ſhall wear 


ed being no Graduate) under Pain of Suſpen- 
ber, notwithſtanding it ſhall be lawful for 
to ach Miniſters as are not Graduates, to wear 
ara den their Surplices, inſtead of Hoods, ſome 


+. Tippes of Black, ſo it be not Silk. 
Ml, 58 


Day or by Night, playing at Dice, Cards, 
or Tables, or any other uulawful Game, but 


themſelves in ſome other honeſt Study or 


LVERY Miniſter, ſaying the publick 


1" i 8a Ff 2. De- 
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By che for. 2. Decency in Apparel injoined to Mini. 
mer of theſe ſters; in ſhort, they are always, and in a 


agg Fo 35 Places, and on all Occaſions ſo to appar 


Miniſters are themſelves, that they may be known for what 
ſo to apparel they are. See Can. 74. 
themſelves as K ITED 
becomes their Order and Degree, and particularly, that being Graduates, 
they are to wear the Hoods of their reſpective Degrees; which no Mini. 
. ſter ſhall wear, being no Graduate, under Pain of Suſpenſion ; and by 
the latter of theſe Canons, Decency of Apparel is injoined Parſons ; and 
therefore ſure as they are directed how to habit themſelves, (at Home 
and on Journies) by the Canons of the Church, they are, in a Word, 
always to be ſo apparelled as their Profeſſion, at leaſt, if not their De- 
gree may be known; and they reſpected accordingly ; but how are theſe 
Canons (though they are certainly binding to the Clergy) neglected, dif. 
piſed, and ſet at nought, by many of the Clergy themſelves ; whilft not 
only in our Streets here, but all the Kingdom over many of theſe Gen- 
tlemen appear, as they daily do, in ſuch various, and uncertain Lay 
Dreſſes, as not to leave ſo much as Room to gueſs or ſuſpect their being 
of Sacred Order ; whilſt, on the other Hand, though it be confeſſed, that 
no one Degree whatever is eſſentially neceſſary to the taking all or any 
the Orders of the Church; yet we may ſee every Day Clerks walking 
the Streets, &c. in Scarves, as Doctors, or Chaplains, or others qualiked, 
who have no Manner of Title thereto ; and others ſtrutting in Maſters 
of Arts Gowns, who never took even the firſt Degree, or ſo much as 
ever were matriculated in, or made Members of, an Univerſity ; nay, 
pn never ſo much as ever ſaw one, or never may, in all the 
ives: The Graduate Clergy ſometimes complain of Diſcouragementsy 
from the Laity to the Univerſities, but theſe hinted at are (amongl 
many more, and it is at leaſt to be feared, ſome worſe) amongſt them 
ſelves, and as Clergymen, where it would not be improper to begin a Re 
formation; Canons they have vewed to obey, and Canons thus requie 
if they have made an indifferent Matter a Duty, it was their own Choi 
ſo to do, and was a deliberate AQ done with their Eyes open, and | 
full Senſe of what they were about. | SED 


A. e ©=@ Fr YT ©” © tro . os e=# m3 - DS fun —= mn cWws eh. 


2. In Cathedral and Collegiate Churches 


In Time of Divine Service and Praye's 
in all Cathedral and Collegiate Churches 
when there is no Communion, it ſhall de ful 


ficient to wear . Surplices, ſaving ot 


we 
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Deans, Maſters and Heads of Collegiate 
Churches, Canons, and Prebendaries, being 
Graduates, ſhall daily at the Time both of 
praying and Preaching, wear with their Sur- 
plices, ſuch Hoods as are agreeable to their 
Degrees. Can. 25. 


4. To keep their Orders. 


XO Miniſter or Miniſters ſhall, with- 
out Licences and Direction of the 
Biſhop of the Dioceſe, firſt obtained and 
had under his Hand and Seal, appoint or 
keep any ſolemn Faſts, either publick, or 
in private Houſes, other than ſuch as by 


Law are, or by publick Authority, ſhall be 


zppointed, nor ſhall be wittingly preſent at 
any of them, under Pain of Suſpenſion for 
the firſt Fact, and of Excommunication for 
the ſecond, and of Deprivation: for the third ; 
neither ſhall any Miniſter, not licenſed, as 
is aforeſaid, preſume to appoint or hold 
any Meetings for Sermons, commonly termed 
by ſome Propheſies, or Exerciſes, in Market- 
Towns, or other Places, under the ſaid 
Pains; nor, without ſuch Licence, to at- 
tempt, on any Pretence whatſoever, either 
of Poſſeſſion or Obſeſſion, by Faſting and 
Prayer, to caſt out any Devil or Devils, un- 
der Pain of the Imputation of Impoſture 
or Couſinage, and Depoſition from the Mi- 
niſtry. Can. 72. 1 
2. No Prieſts or Miniſters of the Word of 
nor any other Perſon, ſhall meet to- 
zether in any private Houſe, or elſewhere, 
0 conſult upon any Matter or Courſe to be 


Ff 2 taken 
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taken by them, or upon their Motion, or 
Direction, by any other, which may any 
Way tend to the Impeaching or Depraving 
of the Doctrine of the Church of England, 
or the Book of Common Prayer, or of any 
Part of the Government and Diſcipline now 
eſtabliſhed in the Church of England, under 
Pain of Excommunication ipſo facto. Can, 13. 
3. No Man being admitted a Deacon, or 
Miniſter, ſhall from thenceforth voluntarily 
relinquiſh the ſame, nor afterwards uſe him- 
ſelf in the Courſe of. Life, as a Layman, 
upon Pain of Excommunication, and the 
Names of all ſuch Men fo forſaking their 
Calling, the Church-wardens of the Pariſh, 
where they dwell, ſhall preſent, to the Bi- 
| ſhop of the Dioceſe, or to the Ordinary of 


the Place, having Epiſcopal Juriſdiction. 
+ OO CY gr I WP. 55; 

4. If a licenſed Miniſter ſhould refuſe to 
conform to the Laws, Ordinances, and Rites 
Eccleſiaſtical eſtabliſhed, he is to be admo- 
niſned by the Biſhop, or Ordinary of the 
Place, to ſubmit himſelf to the due Ute and 
Exerciſe of the ſame ; and if he do not, on | 
ſuch Admonition, conform in a Month, his 
Licence is void. Car. 57. 


5. Marriages. 


1. When, where, and with what Caution 


.  , to be celebrates. gd 


FAtrimony is to be celebrated pub- 
VI lickly in the Pariſh Church, or Cha- 
pel, where one of them dwelleth, and 51 
f j 6; L . 


1. 


iy 
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no other Place, and that, between the 
Hours of Eight and Twelve in the Fore- 
noon. Can. 92, Log. 

2. No Miniſter, on Pain of Suſpenſ Fon, 
fer triennium ipſo facto, is to celebrate Matri- 
nony, but ſub modo, Can. 62. not even thoſe 


of exempt Churches. Can. 63. And at Law, 


where a Clerk of an exempt Church had mar- 
ried againſt this Canon in bis exempt Church, 

jet having another Living, which was pr oſen- 
table, a Prohibition was denied to reſtrain the 
Beclef aftical Cenſure, quoad the .preſentalle 
Living, though the Offence was committed at 
his Church exempted; and though the Miniſter 
or Curate of ' ſuch an exempt Church is not to. 
be cenſured in the Eccleft zaftical Court; yet I 
think uo Doubt can be made, but that fach O 
fence is a good Canſe for the Impropriator, or 
Donator, to viſit. and cenſure, as his Conſcience 
foall: direct; and I further think that ſuch 
Lay Incumbent or Viſitor may well make the Ca- 


non the Rule and Meaſure of bis Cenſure, and 


jet he is not by Law bound by this, or any 
other Church Law ; and therefore not obliged to 
judge, as the Canon does, whether be thinks it 
ſeital le to the Offence, or not. 

3. For the Terms of Licences for Marriage, 
ſee Can. 92, 93, 104. And for who may, aud 
who may not marry by the Canon Law, ſee 


Can. 99, 100. Aud for and concerning the 
Matter by whom theſe Licences are to be Srane- 


ed, ſee Can. 101, 


6. The 
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6. The Sacraments. 
1. Chriſtening Children, &c. 


1.1 Muſt repeat, that every Miniſter, at his 

L Ordination, promiſed to be diligent in his 
Office, &c. as bath been ſhewn ; and therefore 
he is not to neglect this particular Office on Ac- 
count of Fee, or other Conſideration what ſoever, 
if he would ſtand clear of Offence againſt his 
Ordination Vow. But to bear what the Canons 
ſay, as to this neceſſary and charitable Duty, 

2. No Miniſter ſhall refuſe or delay to 


chriſten any Child, according to the Form 


of the Book of Common Prayer, that is 


brought to the Church to him, on Sundays, 


or Holidays, to be chriſtened. Can. 68. 


3. If any Miniſter being duly, without 


any Manner of Colluſion, informed of the 
Weakneſs and Danger of Death of any In- 
fant unbaptized, in his Pariſh, and there- 
upon deſired to go, or come, to the Place, 


where the ſaid Infant remaineth, to baptize 
the ſame, ſhall either wilfully refuſe ſo to 


do, or of Purpoſe or of groſs Negligence, 
ſhall ſo defer the Time, as when he might 


have conveniently reſorted to the Place, 


and have baptized the ſaid Infant, it dieth, 
through ſuch his Default, unbaptized, the 
ſaid Miniſter ſhall be ſuſpended (pront the 
Canon) and before his Reſtitution ſhall ac- 
knowledge his Fault, and promiſe before bis 
Ordinary, that he will not, wittingly, incur 
the like again, provided that where there 1s 
a Curate, or Subſtitute, — 
w_ . 


* 1 „* * —— e 1 
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hall not extend to the Parſon, or Vicar, 
timſelf, but to the Curate, or Subſtitute, 
preſent. Can. 69. As to the Excuſe, in this 
Canon, extended to the Parſon, or Vicar, I ap- From theſe 


1 1 Canons, as 
frebend it is to be underſtood of Non. reſidents r ee 


only 3; fot if reſident, I ſubmit it, in Reaſon, the Ordina. 
and Conſcience, it is his Duty to do it bim- tion Obliga- 
ſelf, or ſee that his Subſtitute do. tions, the Of- 
7478 45 3 een = 33 fice of the 
Clerk to chriſten Children, I conceive to be exceeding plain and clear, 
but had they not particularly obliged themſelves at Ordination, to the Per- 
frmance of this Duty, and had the Canons been alſo ſilent in the Matter; 
yet ſure they had been bound in Conſcience to it upon their own No- 
tons of it. It muſt either be of Conſequence, or not, and they tell us 
it is ſo eſſentially neceſſary, that the Salvation of the Souls that die with- 
cut it there is no Promiſe for in Scripture: And Dr. Bennet, in particular, 
abours hard this Point; and if the Argument be with them, as we muſt 
ſuppoſe, they are perſuaded, then it cannot be doubted, but they ought 
to perform this Office on Requeſt, and without any Delay ; for ſure a 
Soul is neither to be loft nor hazarded for a peri? Loſs to the Prieſt of 
a Fee, perhaps founded in Tort, which if they have any Right to, by 
Cuſtom or otherwiſe, they ought firſt to diſcharge the Office, to intitle 
themſelves to the Reward for doing it, (in which Caſe they have good 
Remedy at Law, if they can eſtabliſh the Right) but ſure not till then; 
for it would be hard, if not unjuſt, and highly unbecoming a Pattern 
of Juſtice and Equity, &c. to force Money out of Mens Pockets for doing 
ef nothing, as is the following Caſe. 


4. A Cuſtom to take for chriſtening a 
Child, when, in Fact, he does not do it, 
is not good; like the Caſe in Hob. of a 
Burial Fee, demanded by the Parſon where 
he died, when he was buried elſewhere. If 
you have a Right to chriſten, libel for it; 
but you ought not to have Money for chri- 
ſtening, when you do not do it. Salk. 332. 


2. The 
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2. The Lord's Supper. 


1. How often in the Tear the Parſon is to con. 
municate himſelf, and to adminiſter to others, 
and where. 


1. In every Pariſh Church and Chapel, 
where Sacraments are to be adminiſtred, 
within this Realm, the Holy Communion 
ſhall be adminiſtred by the Parſon, Vicar, 
or Miniſter, ſo often, and at ſuch Times, 
as every Commoner may communicate, at 
leaſt, thrice in the Year (whereof the Feaſt 
of Eaſter to be one) according as appointed 
in the Book of Common Prayer. Every 
Miniſter, as often as he adminiſtreth the 
Communion, ſhall firſt receive that Sacra- 
ment: himſelf, after having inſtituted, conſe- 
crated, the Bread and Wine. Can. 21. 
2, Every Miniſter is required to give 
Warning to his Pariſhioners, publickly in the 
Church, at Morning Prayer the Sν⁰,dy be- 
fore. every Time of his adminiſtring that 
Holy Sacrament, for their better Prepara- 
tion of themſelves. Can. 22. - - 
3. In all Cathedral and Collegiate Churches, I 
the Holy Communion ſhall be adminiſtred 
upon principal Feaſt -Days, ſometimes by 
the Biſhop, if he be preſent, and ſometimes 
by the Dean, and ſometimes -by a Canon 
or Prebendary, the principal Miniſter uſing 
a decent Cope, and being aſſiſted with the 
Goſpeller and Epiſtler agreably, according 
to the Advertiſement publiſhed anno 7 Elis 
The ſaid Communion to be i 

| uc 
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uch Times, and with ſuch Limitations, as 
; ſpeciſied in the Book of Common Prayer, 
provided. that no ſuch Limitation, by any 
Conſtruction, ſhall be allowed of, but that 
il Deans, Wardens, Maſters or Heads, of 
Cathedrals, Collegiate Churches, Prebenda- 


Men, and all other of the Foundation, ſhall 
receive the Communion four Times yearly, 


9 

5 a the lenſt. G. 4 1 + 

1 4 Every Miniſter, being poſſeſſed of a 
„ enefice with Cure, though he chiefly at- 
„ed to Preaching, and | hath a Curate 
t under him, to execute the other Duties for 
ti; and alſo. other Stipendary Preacher 
do readeth any Lecture, or catechiſeth or 


5 rescheth in any Church, or Chapel, ſhall 
© WH idniniſter the Sacrament of the Lord's Sup- 
- WY ter, in ſuch Manner and F#m, and with 


monies as are preſcribed by the Book of 
Common Prayer, in that Behalf, which if 
te do not accordingly perform, then ſhall he 
iho is poſſeſſed of a Benefice be ſuſpended, 
and he who is but a Reader, Preacher, or 
latechiſer, be removed from his Place by 
de Biſhop of the Dioceſe, until he, or they, 


% uu ſubmit themſelves to perform all the Du- 
ed ies in the ſaid Canon, in ſuch Manner and 
dy Wh form, as therein is preſcribed. See Can. 56. 
es $5. Miniſters not to adminiſter the Holy 
on (ommunion in any private Houſe, except 
ns n Times of Neceſſity, when any being ei- 
be der ſo impotent, as he cannot go to Church, 
ng every dangerouſly ſick, are deſirous to be 
5 urtakers of the Holy Sacrament, upon 
a 


Wn of Suſpenſion for the firſt Offence, and 
Excom- 


fes, Canons, Vicars, Petit Canons, Singing- 


the Obſer vation of all ſuch Rites and Cere- 
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that both the Lords and Maſters of the ſaid 
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Excommunication for the ſecond; provided 
that Houſes are here reputed for private 
Houſes, wherein are no Chapels dedicated, 
and allowed by the Eccleſiaſtical Laws of 
this Realm; and provided alſo, under the! 
Pains before expreſſed, that no Chaplains 
do preach or adminiſter the Communion in 
any other Places, but in the Chapels of the 
ſaid Houſes, and alſo that they do the ſame 
very ſeldom, upon Sundays and Holidays, ſo 


Houſes, and their Families, ſhall at other 
Times reſort to their own Pariſh Churches 
and their receive the Holy Communion, at 
leaſt, once every Year. Can. 17. 


2. Who not to be admitted to the Sacrament, 
or not till when. 9 


Vide Canons 26, 2, 28, 57. 


7. To the Sick. hor 


I, HEN any Perſon is dengerouſly 
ſick in any Pariſh, the Miniſter o 
Curate is to viſit him (if the Diſeaſe be not 
ſuſpected to be infectious) to inſtruct and 
comfort them in their Diſtreſs, according tc 
the Order of the Communion Bock, if ht 
be no Preacher, or if he be a Preacher 
then as he ſhall think moſt needful and co 
venient. Can. 67. ad 9 

2. When any is paſſing out of this Life 
a Bell ſhall be tolled, and the Miniſter ſhal 
not then ſlack to do his Duty, and aftet 


the Party's Death, there ſhall be ron 
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4 Wore, but one ſhort Peal, and one other be - It is true, the 
bee the Burial, and one other after the Bu- pag wm _ 
15 | . | = to leave the 
„Lee Can. 67. Miniſter in 
oe Meaſure, at Diſcretion to judge, whether the Diſeaſe be infectious, 


al if it is to wave going; but I take the Liberty to put him in Mind, 
; Ordination he ſolemnly vowed and promiſed diligentiy to ſearch out the 
l Cc. without any expreſs Condition. And I cannet ſee how one 
a be ſuppoſed to be implied: I dare believe a Phyſician would ſcarce 
viſe to attend his Patient, becauſe his Diſtemper was imagined infectious, 
pl yet I have more than once heard a Clergymen ſay, and declare, in 
ck Converſation, that if he thought the Diſtemper in any Degree 
ations, he held himſelf bound neither by the Laws of God, or Man, 
ut ſuch fick Perſon; but I am ftrongly perſuaded, that every conſide- 
xt, good, Chriſtian, Clerk, having duly weighed the Matter, will agree 
ih me, the Nature of the Diſtemper can be no Excuſe for a Neglect 
{tis important Duty; for admitting the Hazard apprehended to be 
1 which I conceive, can hardly be allowed, without Diſhonour to 
ridence ; yet the Clerk, even in ſuch Caſe, ought to attend his 
Nay, at any Hazard, rather than a Soul ſhould go out of the World 
w an eternal and unalterable State, in Want of the laſt and moſt 
portant Offices; ſuppoſe a Soul, by this Neglect, to be eternally and 
mevably loſt ; alas! no Recompence or Attonement can be made for 
y the over cautious, timerous, and diftruſtful, Clerk; but on the 
ry, he has certainly the Loſs of that Soul to anſwer ; but ſays the 
ak I am not to hazard my Life, no, not even to ſave Souls; but I 
nceive, for the Reaſons aforeſaid, he clearly is; and even ſhould he 
be 2 ſhort tranſitory Life, in the Diſcharge of ſo neceſſary and cha- 
bble a Duty, he cannot be ſuppoſed. but to have an eternal, beneficial 
ont in it. But I can by no Means allow, there is, in this Caſe, 
ch Danger, or not to be taken into Conſideration ; for God's Care 
or all his Works 3 by his Providence we are ' preſerved from innu- 
alle Dangers daily and hourly, he is with us wherever we go, and 
wer we do, or ſuffer, not a Hair of our Head falls to the Ground, 
Beat him, by him it is we live, move, and have our Being; and no 


ul 
0 
not 


51 ut can be made, that the Souls of Men are precious in his Eyes in- 
ne tiy more than the Body, as they are of infinite greater Eſtimation 
ner Value; and is it then poſſible for one, who is ſo ſtrongly bound to 
c0 Religion and the Attributes of God, Ec. his Study, to doubt either 


alinite Power or Mercy to protect and keep him or reward his La- 
ref Love. J confeſs ſincerely from my Heart none, in my Thoughts, 
al, would heſitate upon this Duty, who is what his Character re- 
Ws be ſhould be; and I think he who acts contrary has the greateſt 
um to apprehend the ſuppoſed Danger, or a worſe Evil is the beſt . 
a befall him for his Antichriſtian Scruple, &c. 


8. As 


iſe 
ſhal 
aftet 
; 
nore 
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8. As to Burial of the Dead 

1. T Hruwood makes it Simony to take ary 
ILL Thing for burying the Dead, unlel 
due by Cuſtom, like the Caſe in Hob, where 
one dies in one Pariſh, and is buried in an 
other, the Parſon where he died, nytwit 
flanding any pretended Cuſtom, ſhall not hai 
a Burial Fee. Falk. 33222. 
2. No Miniſter ſhall refuſe or delay t 

_ bury any Corps that is brought to Church 
or the Church-yard, (convenient Notice he 
ing given to him thereof before,) in ſud 
Manner and Form, as is preſcribed in th 
ſaid Book of Common Prayer, and if 
ſhall refuſe to chriſten (prout in the Cano 
or to bury the Dead, except the Party dt 
ceaſed were denounced Excommunicat 
Majore excommunicatione, for ſome griero 
Wks be and notorious Crime (and no Man able: 
how ſhall x teſtify of his Repentance) he ſhall be {4 
thoſe Mini- ſpended, by the Biſhop of the Dioceſe, frat 
ſters be excu- | © Men vd ary e 2; go vl 
l who „ „„ a9 04-24 20 HOLE 
ther refuſe Burial to the Dead, becauſe the poor Relations cannat paj 
paultry Fee, or, what is worſe, a ſcandalous extra twelithpenny Una 
tion, for not bringing the Corpſe to the Minute, the Miniſter hay g 
rogantly, fixed for the Purpoſe : Or where the poor Relations cant 
without neglecting their Buſineſs, and ſtarving their Families attend 
the Times appointed by the Miniſter, - (though he has nothung t« 
with the Appointment, further than to-have reaſonable Warning there 
being perhaps at the Hours of their higheſt Labour, for the Interment! 
their deceaſed Relation. It is plain, from Canon, as well as common ven 
and all Religion, that the Conveniency of the Relations of the Deceaſed 
in ſuch Caſe, altogether to be conſulted; and ſo it is, that they are allow 
by the Canon to appoint the Time, giving convenient Warning to 
Miniſter, as aforeſaid ſo affixed by them, for that Purpoſe: And v0 
our Clergy conſider themſelves the Servants of Chriff and his =_ 
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tis Miniſtry by the Space of three Months. they would 
(un, 68. 1 act other- 

N | = wiſe in this 
wrticular ; on the Rich, where are Perquiſites attendant on their Atten- 


te Poor muſt ſuit themſelves to the Conveniency of theſe Men, though 
he Canon be expreſly againſt them as aforeſaid ; but then fays the Clerk, 
dere will be more Labour; then he cannot cut his Work ſhort, by bury- 
jg four, five, fix, ſeven, eight, nine, ten, more or leſs, with one Office 
x Service, as is too frequent, eſpecially in and about this Town. 


aut 
4 9. Bound to keep Regiſters. 

h | { 

10 N every Pariſh Church and Chapel with- 
th i this Realm, ſhall be kept a Regiſter, 
| of the Marriages, Chriſtenings, and Burials, 
noo vn the Canon 7o. 

a * 

cat ; | | 

* 10. In Relation to Recuſants and 
e Excommunicates. 
1 

frat rr to denounce Recu- 


ſants and Excommunicates, that 
ahers may be thereby both admoniſhed to 
refrain their Company, and excited to pro- 
cure out a Writ De Excommunicato Capiendo, 
au bereby to bring and reduce them into due 
Order and Obedience. Likewiſe the Re- 
lter of every Eccleſiaſtial Court ſhall yearly, 
tween Michaelmas and Chriſtmas, duly cer- 
Sei ty the Archbiſhop of the Province of all 
ad ſingular the Premiſſes aforeſaid. Can. 65 . 
2. Every Miniſter being a Preacher, and 
hing any Popith Recuſant or Recuſants, 
wc" bis Pariſh, and thought fit by the Biſhop 

the Dioceſe, thall labour diligently with 
| . | them, 


Unce, they will wait at any Time, or Place, or in any Manner, but 


F \ 
T3255 
+141 
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. them, from Time to Time, thereby to te. 
| claim them from their Errors, and if he be 
no Preacher, or not ſuch a Preacher, then 
he ſhall procure, if he can poſſibly, fome 
that are Preachers, ſo qualified, to take Pain 
with them, for that Purpoſe; and if he can 
procure none, then he fhall inform the Bj. 
ſhop of the Dioceſe thereof, who ſhall, not 
only appoint ſome Neighbour, Preacher, o 
Preachers, adjoining to take that Labou 
upon them ; but himſelf alſo (as his impor 
The Duty of tant Affairs will permit) ſhall uſe his bef 
| the Clergy is Endeavour by Inſtruction, Perſuaſion and il 
hereby clearly „ , 

ſeen in this 3 5 333 we Op 
Particular, and how far this Duty is neglected is not my Province to de 
termine; but if it be a neceſſary Office for every Pariſh Prieft, &. : 
moſt certainly it is, then aſſuredly it ought not tb be omitted: And! 
conceive, there are others who, tho' not within the Letter, yet, as being 
within the Reaſon of this Conſtitution, challenge the Care of the Clergy 
who are appointed to the Cure of Souls, in the ſeveral Pariſhes, Pre 
cincts, Diſtricts, Chapelries and other Divifions, where any of thel 
wretched Creatures are, I mean Atheiſts, and Deiſts, the firſt denyuy 
God himſelf, and the others denying, ſporting at, and profanely jeltng 
upon all revealed Religion making the Myſteries of Godlineſs the Mata 
whereon to whet and exerciſe their Blaſphemous Wit; theſe I mult neec 
think the very worſt of Men in Chriſtian Society; but however, I mu 
needs believe, that Charity and the Love of Souls, ſhould (however othe 
may think) be Conſiderations with our Clergy to Labour the Recovery 
ſuch Men to the Conſeſſion of the Truth. Our Saviour tells us himſelf I 
came not to call the Righteous but Sinners to Repentance, and that ti 
Sick are the People only who want the Phyſician, his Command to! 
Diſciples was, go and Preach to all Nations; this is a Command of 
moſt general and univerſal Extent ; and therefore theſe People are not 
be given up as Caſtaways, and left to ride on Poſt, in their own Wa 
to eternal Deſtruction, but ſhould, by the peaceable and mild Means 
the Goſpel, Kind Treatment, Sound Reaſon, and good Argument, 
reclaimed to a true Senſe of Religion. I am far from being for the U 
of what ſome Men call wholeſome Severities to compel Men to come 1 
but I think it ſtrongly the Duty of the Miniſters of Chriſt to uſe all pc 
| fGible fair Means for the Recovery of theſe to the Truth, and by ſuc 
Means enlarging the Dominions of Chriſt. But ſhould it be yielded 
that theſe Men, as Apoſtates, or what elſe, have forfeited all Title! 
\ 2 | 
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Means he can deviſe, to reclaim both the Os. of 


N dem, and all others within his Dioceſe ſo the Church; 
en feed. Can. 66. | e 1 
8 even that 


„which I think no good Chriſtian will or can allow, another Con- 
ni fderation of itſelf, muſt ſuthciently evidence the Neceſſity of this Duty, 
umnely, the Miſchief that theſe Men do, and the Havock they make in 
the Church, by tainting the Principles, and corrupting the Morals of 

mary Chriſtians: Amongſt them, it is to be feared, are not a few of 
ei ite Learned, and of others who profeſs themſelves-ſuch, thro a Vanity 
being thought more learned, and having ſearched further than their 
Neighbours, and this Vanity alone, as well as that Deſire which is in our 
ery Nature, to wiſh all of our Minds, muſt needs urge them on to broach 
ad propagate their deſtructive Opinions, wherever they come; to the 
Lok and Scandal of Religion, the Hurt of Souls, and the Diſturbance of 
the Peace and Quiet of Society. | 
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3 11. Bound to infiruft the Enorant, 
and teach them the Catechiſm, 
19 &c. 7 

Pre | Fel on | 
hel VERY Parſon, Vicar, or Curate, upon 
* every Sunday and Holyday, before 


Erening Prayer, ſpall for Half an Hour or 
ei me, inſtruct the Youth and Ignorant Per- 
ons of his Pariſh, in the Ten Command- 

ments, the Articles of the Belief and the 
Lord's Prayer, and ſhall diligently hear, in- 
u firut, and teach them, the Catechiſm ſet 
o ll forth in the Book of Common Prayer, Ec. 
ad if any Miniſter neglect his Duty herein, 

let him be ſharply reproved upon the firſt 

ns MJ Complaint, and true Notice thereof given 
o the Biſhop or Ordinary of the Place: If 
eu cer ſubmitting himſelf, he ſhall, willingly, 
fend therein again, let him be ſuſpended; 
e i ſo the third Time, there being little hope, 
dae that he will be therein reformed, then ex- 
com- 
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5 communicated, and ſo remain, until he vil 
be reformed, Ec. Can. 59. I further conteins 
bim obliged diligently from Houſe to Hyuſe, f. 
ſearch out the ignorant, and to inflruf they. 
and were this done, there would be leſs Ring 
left for the Clerk, either to offend himſelf, or }, 
a Means that others ſhould; the Canon requires, 
not only that Children ſhould be catechiſed, 
 wwbich is the common Caſe, a few Sundays in 
the Tear; but that every Sunday and Holy Day, 
not only Children, but all others of their Charges 
who are ignorant be inſtructed, and that nt 
only in the Catechiſm in which our Religiq i; 
briefly ſummed up, but that firſt, to follow the 
| Courſe of the Canon, they be taught the Ten 
Commandan.ents, then that they be inſtructed 
in the Articles of the Belief, which I under. 
fand from the general Tenor of the Words, ut 
only to mean the Creed, commonly called the 
Apoſtles ; but all the other Articles of Faith, 
which the Church teaches to be believed, and 
then to proceed to the Catechiſm, as the Sum 
total of all that's required to be believed o 
done, and this, as its to be every Sunday and 
Holyday, ſo its alſo to be, for at leaſt Half au 
Hour, under the Penalty in the Canon. 
2 
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12. Confirmation. 


1D Iſhops are to confirm once in three 
Years. Can. 60. | - 
2. Miniſters are to prepare Children for 
it, Can. 61. N 


13. As to others preaching for them. 


Either the Miniſter, Church- Warden, 

nor any other Officers of the Church, 
hall ſuffer any Man to preach within their 
Churches or Chapels, bur ſuch as, by ſhew- 
ing their Licenſes to preach, ſhall appear 
unto them to be ſufficiently authorized 
thereunto, as aforeſaid. Can. 50. 


14. How often bound to officiate 
themſelves. 


8 Miniſter being poſſeſſed of a 
Benefice that hath Cure and Charge 
of Souls, tho? he chiefly attend to Preaching, 
nd hath a Curate under him to execute the 
ther Duties, which are to be performed for 
lim in the Church, and likewiſe every other 
tipendary Preacher that readeth any Lec- 
ure, or catechizeth, or Preacheth, in any 
urch or Chapel, ſhall, twice at tbe leaſt 
trery Year, read himſelf the Divine Service, 
Ton two ſeveral Sundays, publickly, and at 
te uſual Times, both in the Forenocn and Af 
con, in the Church, which be ſo poſſeſſetb, 

— G g 07 
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or where he readeth, catechiſeth or preacheth, 
as is aforeſaid; and likewiſe ſhall as often in 
every Tear Adminiſter. the Sacrament of Bay- 
tiſm, (if there be any to be baptized) and of 
the Lord's Supper in ſuch Manner. and Form, 
and with the Obſervance of all ſuch Rites and 
Ceremonies as are preſcribed by the Buok of 
Common Prayer, in that Behalf"; which if be 
do not accordingly perform, then ſhall he that is 
Poſſeſſed of a Benefice (as before) be ſuſpended, 
aud he that is but a Reader, Preacher, or Cu- 
techiſer, be removed from his Place, by the 
Biſbop of the Dioceſe, until he or they, fhall 
ſabmit themſelves to perform all the Duties, 
in ſuch Manner and Sort, as before is pre- 
| {cribed. Can. 56. 5 a 
2. Every Beneficed Man, allowed to be a 
Preacher, and reſiding on his Benefice, ha- 
ving no lawful Impediment, ſhall, in bis own 
Cure, or in ſome other Church or Chapel, 
where he may conveniently, near adjoining, 
(where no Preacher is) Preach one Sermon 
every Sunday of the Tear, wherein he ſhall ſo- 
How often berly and ſincerely divide the Word of Truth, 
' theſe Gentle- To the Glory of God, and to the beſt Edificatuut 


men are re- of the People. Can. 45. 
quired to offi- 1 
ciate themſelves, appears from theſe Canons, and it is obſervable that 
 th+y are to divide the Word of Truth to the Ends propoſed in the Ca 
non; but I conceive this laſt Canon amounts to a Prohibition to meddle 
in political Matters, or of Civil Government, whereof they are rarely 
the moſt competent Judges, ſo as either to ſtir up the People to Rebellion 
or Sedition, or to make them uneaſy at, or under, the Civil Power; 3 
- hath been too often the Caſe with ſome reſtleſs, turbulent and rebellious 
Spirits of this Claſs. : — 5 


. 
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1 5. | Plaraliſts. 
1. Sometimes to Teſide. 


O Licenſe or Diſpenſation for the Keep- 
N ing more Benefices, with Cure than 
one, ſhall be granted to any but ſuch, as in 
the ſaid Canon are, for that Purpoſe, men- 
tioned, wherein is provided that, ſuch Plu- 
raliſt, be, by a good and fufficient Caution, 
bound to make his Perſonal Reſidence in 
each his ſaid Benefices, for ſome reaſonable 
Time in every Year, &c. Can. 41. 


2. To have their Cures ſufficiently ſupplied. 
Every beneficed Man, licenſed by the 


1, lass of this Realm, upon urgent Occaſions 
, of their Service not to reſide upon their Be- 


nefices, ſhall cauſe his Cure to be ſupplied 


oft 
-s Curate that is a Sufficient and Licenſed 
„ Preacher, if the Worth of the Benefice will 


bear it, but whoſoever hath two Benefices, 
ball maintain a Preacher licenſed, in the 
benefice where he doth not reſide, except 
a preach himſelf at both of them uſually. 
ls 47. | 


; a 16. Their Duty to their Ordinaries. 
I. General. 


* EIR Duty to Ordinaries, and all other 
Spiritual Governors and others ſet over 
' mnjerior and ſubordinate Clergy, is eaſy, 

G g. 2 and 
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= and ought, as they regard their Ordination 
Vows and Promiſes, and as they tender Can 

nical Obedience, and the Duty they owe to all 

thoſe who have the Government and Viſitation 

of them; ſo be ſoright out ty theſe Gentlemen 

and to be ſtrictly ol ſerved by them. = 


2. To their Ordinaries at their firft Vf. 
tation. OE 


Every Parſon, Vicar, Curate, School. 
Maſter, or other Perſon licenſed at the Bi. 
ſhop's firſt Viſitation, or at the next, after his 
Admiſſion, are required to ſhew his Letters 


«a. 


of Orders, Inſtitution, and Induction, and: 
all other his Diſpenſations, Licenſes, and © 
Faculties, to be by the Biſhop allowed, or 
(f juſt Cauſe) diſallowed, and being by bim ! 
approved, to be, as the Cuſtom is, ſigned / 
by the Regiſter; and that the whole Fees 
accuſtomed to be paid, in the Viſitation, in 5 
Reſpect of the Premiſſes, te paid only in the f 
whole Time of every Biſhop after, but Hal ti 
Tv. ras the accuſtomed Fees, in every other Viſta K 
School-Mſa- tion, during the ſaid Biſhop's Continuance, 
ſters are ex- Can. 137. D 
preſsly named | | | ; * 
in this Canon, amongſt others, to be Licenſed at the firſt Viſitation of the X 
Biſhop ; but I cannot avoid taking Notice that School Maſters are, 
no Means, bound by this or any other Canon, ſave the School-Maſters q Ml 
Cathedral Churches, who muft certainly receive their Power from th pr 
Bithop to teach ſuch School, as every other Schoo!-Maſter mult, wm Fo 
the Founder, or Governors, or Truſtees, appointed by the Founder, 4 . 
hath been fully ſhewn already, but in ordinary Cafes of School-Mabe! 0 


the Ordinary hath no more Authority than he hath in Cates of Pl 
clans, Surgeons, Midwives, Sc. Where he has nothing to do at all. 


XXIV. A P. 
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XXIV. Appropriations and In- 
propriatious. 


1. General. 


1. IMpropriation is, when it is in the Hands 
[ of a Layman, as Appropriation is, 


when it is in the Hands of a Biſhop, Col- 


lege, or others, religious, S. Blount's Law 
Dif. ſub hoc Tit. See alſo Appropriation, and 
2 Mod. 258. = . 

2. Appropriations are but perpetual Com- 
nend s. 1 Rol. Rep. 476. Mo. 905. Dav. 
61. b Plow. Com. 


3. A Commenda perpetua is, during the 
Life of the commendatory tantum, but an 


Appropriation is a Perpetuity. Dav. 81. . 


4. Appropriations are not diſſolved by the 


ſtatute, (for then they would revert to the 
firſt Owners or Patrons who gave them to 
the Priory, Oc.) but they are given to the 
King by the Act. Sir Mall. Zones 3. 

5. Every Appropriation compriſeth in it a 
Diſpenſation to the Parſon imparſonee, to 
have and retain the Benefice in Perpetuity, 
merein the King is always, by the Com- 
mon Law, to be an Actor, not only as Su- 
meme Patron, but as Supreme Ordinary; 
for the King ſole, without the Pope, could 
nike an Appropriation. Dav. 73. Pic. 
lon, 503. 

6d. Though every Pariſh Church is, prima 
facie, preſumed to be preſentative; yer there 
nay be Preſcription that ſuch Church was 
appropriate. 11 Co. 10. 4. | 
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of the Abbots, Sc. Sir Will. Jones 3. 


nexed to his Church, Oc. Plow. Com. 500. 


that in every Licence, from thenceforth to 
be made in Chancery, of the Appropriation 
of any Pariſh Church, that, according to 


| Vicar be well and ſufficiently endowed. 


a Saving of Rights, Ec. but the Founders, 
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7. Appropriations were anciently made 
to Spiritual Bodies, and not to Biſhops, (2c. 
11 Co. 11. b. | NY | 
8. When a Living is appropriate, it comes 
in Manum mortuam, and the King for ever 
hath Joſt his Title of Lapſe. Cro. Fac. 518. 
9. Stat. 2) H. 8. gives the Poſleſſion of 
Appropriations, as they were in the Hands 


10. The making one Parſon makes him 
Pofſ:ffor of the Parſonage; for a Spiritual 
Office draws with it a Right to have all the 
Poſſeſſions; and for that Reaſon, when one 
is an Appropriator, he lawfully may inter- 
meddle with the Tithes, as the ſame are an- 


"ER. 
11. The Statute 16 R. 2. c. 6. ordaineth, | 


the Value thereof, a convenient Sum of 
Money be paid, and diſtributed yearly of 
the Fruits and Profits of the ſame, by thoſe 
who have the ſame Church in proper Uſe 
and their Succeſſors, to the poor Pariſhioners 
of the {aid Charch, in Aid of their Living 
and Suſtenance for ever; and alſo that the 


12. In the Statute of Monaſteries there 13 


Donors, E9:. are excepted out of this Saving 
ſo they are bound by the Body of the Act. 
11 . 1. . ü | 

13. The Lands, Oc. given to Abbots, &. 
and their Convents, &2c. were given in the 
original Grants, to them and their Succeſſors 


Jura Eccieſiaſtica. 


jn pure. and perpetual Alms, or in Frankal- 
moigne to hold of the Grantor, Ec. in free 
Alms. Litt. Chap. Frankalmoigne, ſect. 133. 
and Lord Coke in his 1 Iuſt. 94. 4. ſays, Li- 
bera Eleemoſyna are Words appropriate to 
this Caſe, and diſtinguiſhes it from other 
Tenures, and his Lordſhip further ſays, tho 
neither Fealty, nor any other Temporal Ser- 
vice is due, yet it is a Tenure; that is, if J 
may be allowed to comment mo his Lordſhip's 
Text ; though theſe Tenures carry not with 
chem the l ſual Badges of Dependance on their 
Lords, yet they certainly hold of them; and 
his Lordſhip ſays 1 Inſt. 98. a. all Lands are 
holden of ſome Body, and again in Litt. 
fer. ſe. 141, none may hold in Frankal- 
moigne, but of the Grantor and of his 
Heirs. It is an Incident to the inheritable 
Blood of the Grantor, and can be neither 
forfeited nor transferred, no more than the 
Founderſhip of an Houſe of Religion, Ge. 
but the Lord may releaſe it. Co. Litt. 99. a. l. 


Littleton ſays, thoſe who hold in Frankal- 


moigne were bound of Right before God to 
make Oriſons, Cc. for the Souls of their 
Grantors, Sc. and their Heirs dead, and for 
the good Life and Health of them alive, 
and the Reaſon why they ſhall not do Feal- 
fy is, becauſe this Divine Service is better 
for the Donors, Ec. Lit. Ten. ſect. 135. And 
my Lord Coke ſays expreſly, mY are bound 


hereunto, and as his Lordſhip further fays, 


tho' the Liturgy be altered, yet the Tenure 


remains as it was. In Conſideration of the 
Prayers of thofe who held in Frankalmoigne, 


the Lord is bound to acquit them of all Ser- 
VIces to o the Lord Paramount. Lztt. {et. 142. 


——— Co. 
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Co. Lit. 99. b. Save what is in Reſpe& of 
his Perſon and Reſiancy. Co. Lit. 100. 4. 
And therefore, though they are not to pray for 
the Souls of the Dead, yet, in my Apprehen- 


ſion, they are to go in their Duty as far as the 


Alteration will allow, that is, they are ſtill to 
pray for the good Life, Proſperity, and Health 
of their Lords or Patrons ; for this they may 
lawfully do; and therefore this Part of the ori. 
ginal Duty is ſtill obligatory upon them; and 
though I cannot think the IWelfare of the Pa. 
tron depends on the Prayers of his Clerk, yet 
I muſt think the Clerk bound to this Duty for 
the Reaſons aforeſaid, as well as for that the 
ſame was the Terms of his Tenure by the ori- 
ginal Contract, whether he be Vicar indowed, 
or other Miniſter, Chaplain, or Clerk, deriving 
Benefit from theſe Eleemoſynary Endowments. 


T have thought fit to obſerve thus much, and 
to refer the ſame to the Conſideration of all 


Clerks therein coucerned, as I bave fone 
Reaſon to fear that ſome of them, at leaft, 
bave never dreamed of ſuch a particular Duty. 


2. Hoco made. 


Patron and Pope, before the Coun- 
cil of Lateran; becauſe, till then, the Pa- 
tron might give his Tithes to whom be 
pleaſed; but ſince that Council, it cannot 
be ſans Conſent of the Crown. 2 E. 3. 23. 
For now the King is intereſted in every Pa. 
riſh; for that it may devolve on him, and 


that as Patron. 21 E. 3.6, Palm. 220. See 


11 Co. 


1. A Ppropriations might have been by the 


Jura Eccieſiaſtica; 457 


1 Co. Priddle and Napper's Caſe through- 


t. | 
F Tho' an Appropriation be by Words 
+ preſenti tempore, and not de futuro, yet 
od. 11 Co. IL. 4. 2 


z. How came to the Crown. 


1071 TJ. 2) H. 8. gave all ſuch Monaſte- 

ries, whereof the Poſſeſſions did not 
exceed 200 J. a Year; ſo that whatſoever 
makes to that yearly Revenue, was meant 
to be given to the King. Alſo it was the 
dear Purpoſe of the Statute to give the 
King all that thoſe Abbies had ; and there- 
fore the Saving doth exclude the Founders, 
Patrons, Donors, Sc. but if the Appropria- 
tion ſhould be diflolved, the Giver ſhould be 
reſtored to his Parſonage; and Priddle's 
Caſe, 11 Co. 13. is, that Appropriations in 
Reputation paſs by the Statutes 2) & 31 
1.8. Hob. 308. Sir Will. Fo. 3. 

2, The Inferior Abbies being but of 200]. 

i Year Value came to the Crown by the 
Ntatute 2) H. 8. Cro. Ca. 423. Hob. 30). 
ur Will. Jo. 2, 3. 

3. Stat. 31 H. 8. gives the Lands, Cc. of 
Religious Houſes to the King in as large and 
imple Manner, as the Abbots, Oc. held the 
| lame. Fob. 309. 
| 4. They came to the Crown as they were 

In the Hands of the Abbots, Cc. Sr Will. 
7 3. 11 Co. 13. Hob. 308. Cro. Ta. 252, ' 
00, 
5. Lord Hobart obſerveth, that all the Ap- 
Forriation of Abbies which were ſurren- 
dered 


458 Jura Ecclefialtien; : 


dered between the 27 £9 31 H. 8. were, 10% 


fatto, diſſolved with the Diſſolution of the e 
Corporation, and were preſentable, andi fr 
might have new Incumbents; but as ſoon g tt 
the Statute 31 H. 8. came, they were e. 
ſtored, and given to the King, and ſuch 2 
new Incumbents ouſted. Hob. 308 4 
4. How into Lay Hands. 1 
3 Patrons, Inſtitutions, Advow. 7 

F + ſons, &c. were by the Law of Men, 5 
and not by Divine Law, or the Law of Wl / 
God; and therefore Diſpenfations might be t 
by human Law; and fo of Appropriations 8M | 
al les Ley-Gents. No Pariſhes were till 27! 
Years after Chriſt. 1 Rol. Rep. 453. t 
2. Before the Time of H. 8. no Lay Per- 
fon could have a Rectory Impropriate. Pop. ! 


168, 

Tt is to be ob. 3. But the Statute 27 H. 8. is, that all 
ſerved, that Patentees ſhall injoy, Oc. in ample Manner, 

the Statute Sc. as the King, Oc. 1 Rol. Rep. 98. 

gave theſe Li- 1 x "of 

vings to the Crown, in as ample, full, and abſolute Manner, as they | 

were before in theſe reſpective Religions Bodies; and then the Statue 

gives them to the Patentees of the Crown, in as full, and large a Manner, 

as they were either in thoſe Religious Houſes before the Statute of Dili. | 

bution, or in the Crown, in Virtue of them, ſave the Royal Viſitation, 
Which is, indeed, no more than what the Crown had over theſe Living), 

even whilſt in the Hands of theſe Religious Houſes, and then they were 
exempt of all Epiſcopal Juriſdiction, and ſo they {ill remain, and that 

indeed with greater Reaſon, as they are not only meer Lay F ees, but 

alſo in the Hands of meer Lay Perſons, who owe no Canonical Obe- 
dence, nor are bound by Church Laws. . 


4 The 


C 3 A l 
Jura Eccleſtaliies. 2459 
4 The Intent of the Acts of Diffolution 
of Religious Houſes, and of Exemption 
om Tithes, Sc. were intended to benefit 

the Crown, and to make the Subject more 
defrous of purchafing the Appropriations 
and Lands, exempt from Tithes, Oc. 2 Co. 
5.4. 48. 4. 3 1 

5. Tithes, or the Eccleſiaſtical Duties, 
which came to the Crown by the Statutes of 

2) H. 8. 31 H. 8. 37 H. 8. and 1 E. 6. are, 

by thoſe Statutes and 32 H. 8. and 1 0 2 
Ph. & Mar. in the Hands of Laymen, Tem- 
poral Inheritances, and ſhall be accounted 
Aſſets, and Husbands ſhall be Tenants by 
the Curteſy, the Wife indowed, and fhall 
have other Incidents 1 to temporal 
Inheritances, only this Eccleſiaſtical Quality 
they have, that the Owner or Poſſeſſor, max 
er- ue for the Subſtraction of the ſame in the 
0p. WW Eccleſiaſtical Court, Co. Lite. 159. a, 


all | | 
, 5. They are grantable over or 

transferable. N 
hey 


„ * Statutes the King and Lay Perſons, 
D are made capable of Parſonages ap- 
bi. propriate, and they well paſs by Grant from 
one common Perſon to another. Plow. Com. 
ere FRI 3 
2. Stat. 31 H. 8. c. 13. makes the King 
but BY and Laity capable of taking and holding the 
Appropriations of diſſolved Monaſteries, Ge. 
and tho' they were not originally grantable o- 
ver, as Incumbents of Parfonages preſentable 
| cannot, at this Day, grant over ſuch In- 
be cymbencies, but muſt reſign, if they vill be 
* | clear 
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clear of their Incumbencies, yet now Im. 
propriations, by Act of Parliament, may be 
paſſed away, or transferred from one to an. 
other; and ſo the Appropriations of the 
Knights Templers, were to the Priors of 
St, Fobhn, by Conſent of the Pope, (thay) 
that I think no Ways was available, as be was 
always an Uſurper, and-never had any Auth 
rity here, &c.) King, and Parliament. Pow. 
Com. Grendon's Caſe. Palm. 219, &c. Hi, 
307, 308.. 5 pe CRETE % 


6. How favoured. 
1. General. © 

-Wir an Appropriation be good or 

3 not, cannot now be called in Que- 
ſtion, but ſhall be intended good. Goo 
252. 2 ff.. 

2. Appropriations or Impropriations are 
not within the Statute of Pluralities, not be- 
ing at all in the King's Books, nor being 
deemed, in Judgment of Law, as Benefices. 
Vide Stat. 21 Hl. 8. c. 13. 
3. The Statute 31 H 4. made all Appro- 
priations Lay Fees, and they are neither 
preſentative nor Spiritual Functions. Hr. 
Will. Jo. 3. Cro. Fa. 518. Fitz. 250. Keil. 
48. 1 
4. A Benefice appropriate is not within 
the Statute of 21 H. 8. of Pluralities. Hol. 
157, 158. : D 
5. An Appropriation is not void by the 
Clerk's being made a Biſhop; but tenable 
with any other Preferment. | 


6. Though 


a a” ee} 3 A, 5 3 .. 


Jura Eccleſiaſttea. 
6. Though every Pariſh Church is ſup- 
poſed preſentative, and that the Incumbent 


duction, yet the Plaintiff may preſcribe, 
that the Prior, Cc. immemorially have been 
ReRors of the ſaid Church; for this amounts 
to its having been appropriate, Ec. and the 
Commencement of a Matter before the 
Time of Memory cannot be known, whe- 
ther it came by Union, Appropriation, or 
how, Oc. 11 G. 10.4. 


2. There can be no Uſurpation of them. 


a Parſon imparſonee; but if a Stranger med- 
dle with his Tithes, &c. he may have Treſ- 
paſs or Aſſiſe, but not a Writ of Right of 
Advowſon; for that is only for him who is 
out of Poſſeſſion. The Cm. 500, 501. 


1. Though defective. 


1. Stat. 35 Eliz. c. —. That all Manors, 
Lands, Tenements and Hereditaments, which 
at any Time thentofore were the Poſſeſſions 
of any Abby, Monaſtry, Priory, Oc. which 
after the 4th of February, anno 27 H. 8. were 
granted, or conveyed, or mentioned fo to 
be, in or by any Letters Patent whatſoever, 


ſon, Sc. were and ſhould be reputed, taken, 
and adjudged to have been lawfully and 
perfectly in the real and actual Poſſeſſion of 
the ſaid King, and of his Heirs and Suc- 
8 ceſſors 
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came in by Admiſſion, Inſtitution and In- 


1. There cannot be an Uſurpation upon 


3. Preſumptions for, or in Favour of, them. 


made by the ſaid late King H. 8. to any Per- 
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 cefſors, at ſuch Time as the ſame were 
grated by the ſaid King. In the Pyrijew 
of this Statute, four Things are to be ob. 
ferved. 1. The favourable Penning of it 
mentioned to be granted, though in Effe 
nothing paſſeth by the Grant. 2. The Ge. 
neralty of the W ords, I. Concerning the 
Quality of the Letters Patent, in, or jy, 
any Letters Patent whatſoever, be they under 
the Great Seal, the Exchequer Seal, the 
Court of Augmentation Seal, the Duchy 
Seal, Cc. 2. Concerning the Eſtate, or In- 
tereſt, to paſs by ſuch Letters Patent, which 
is quite at large, and reſtrained to none in 
certain; and therefore if the Letters Patent 
t a Grant for Life, or Years, the Sta- 
tute hath as great an Operation, as to the 
Purview of the Act, as if the Letters Pa 
tent had purported a Grant of an Eſtate- 
tail, ar Fee-fimple. 3. The Generalty of 
the Purview; for it doth not only extend to 
make the Grant good, but to veſt the Ma- 
nors, Lands, Tenements, and Hereditaments, 
of the late Abbots, c. in the actual and 
real Poſſeſſion of King H. 8. and not only 
fo, but alſo to him, his Heirs and Suceeſſors; 
fo that the Lands ſhall as well veſt in the 
King, his Heirs and Succefſors, when he 
rants the Lands for Life, or Years, as where | 
be grants in Fee-tail, or in Fee-ſiniple ; fo 
the Purview extends to three other Caſes. 
1. Where any ſuch Lands, Tenements, or 
Herediraments, came to the Hands or Poſ- 
ſeſſion, of the ſaid late King H. 8. 2. Or 
which were put in Charge to or for his 
Highneſs in his Court of Exchequer, or any 
_ other Court of his Majeſty's — 
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Or by any Auditor, or other Officer. of | 


the ſaid late King. Then follows the Qua- 
tcation, or Reſtraint, notwithſtanding, Iſt, 
ay; Deſect, Want, or Inſufficiency, of, or in, 
in Surrender, Grant, or Comveyance of the 


ſal Manors, Lands, Tenements, or Heredita= 


nent, or any Part thereof, to the ſaid late 


King H. 8. or any at ber Matter or Cauſe what- 


hy -which his Highneſs was, or might 


hve been, intitled to the ſame ; ſo that the 


Scope. and Purpoſe of the Statute was to 
wt in King H. 8. all the Lands, Tenements, 
and Hereditaments, which the Abbots, Sc. 
had, notwithſtanding the Defects aforeſaid. 
Gan 5 140 14: 5 
2. All Appropriations, howſcever defec- 
ive, were given to the King, by the true 
Meaning of the Laws of Monaſteries, which 
meant to give all, as well in Reputation, as 
in Truth. Hob. 148. Eg 
3. Though there was a Defect in the 
Appropriation, yet if the Rectory be in Re- 


putation appropriate, and ſo hath been uſed, 


t is given to the King, by the Statutes 27 
H 8. or 31 H. 8. and therefore the 19 Eliz. 
in the Dean of Sr. Paul's Caſe, it was ad- 
judged in B. R. that a Chantery, or College 
n Reputation, and not in Law, was given 
v King H. 6. by the Statute 1 of that King, 
ly theſe Words, Al and all Manner of 
Wanteries, Colleges, &c. 11 Co. 13.4. 

4 27 June, 29 El. in Canc. The Caſe was 


between The Lord St. Fohn and The Dean and 


Gaßter of Glouceſter, for the Parſonage impre- 


priate of Peumarł in the County of Glamorgan; 
becauſe that the Patron, who had appropri- 
de, was but Tenant in Tail; yet as it always 


1 L had 
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the Rolls, Chute and Wyndham Juſtices, 


ſociated to him, That this Rectory in Re. 
putation was given to the King, by the Sta. 


fame of the Church of Humbalton. 11 0. 


King by the Statute of Monaſteries. 11 0. 


Grant, yet it ſhall be intended, in Reſpett 
of the antient and continual Poſſeſſion, that 


| Letters Patent, and other Writings, either 


that cannot be ſhewn, which at firſt was ne- 


Jura Eccleſiaſtira, 
had continued as a Church appropriate, jt 
was reſolved. by Sir Thomas Bromley, Lord 
Chancellor, Sir Gilbert Gerrard, Maſter o 


whom the Lord Chancellor in this Caſe af. 


tute of Monaſteries. 11 C9. 13. 4. The 


n Wu | 

5. The Parſonage of Bulbenam was appro- 
priate to the Abbot of Salby, and no Vicar 
indowed, according to the Act 4 H. 4. and 
15 R. 2. but there had been a Vicar in Re. 
putation continually, and the Rectory, as 
appropriate, continued alſo, and it was re. 
folved, that this Rectory was given to the 


1 i. ET 
6. Though the Appropriation is defective, 
or that the Advowſon did not paſs by the 


there was a lawful Grant of the King, On- 
nia preſumuntur ſolemniter eſſe acta, which 
might make the antient Impropriation good; 
for Tempns eſt Edax rerum, and Records, and 


conſume, or are loſt and imbezilled ; and 
God forbid, that the antient Grants and 
Acts thould be drawn in Queſtion, though 


ceſſary to the Perfection of the Thing; and 
if the Impropriation had been drawn in Que- 
ſtion in the Life-rime of any of the Parties 
to it, they might have ſhewn the Truth of 


the Matter; but after all Parties dead, and 
1 fſuch 
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ich a Succeſſian of Ages, in all which the 
Churches were eſteemed and allowed to bs 
Ligbtfull7 - impropriate, if any Gay N 

haald now prevail, the longer the Roſſeſ· If the Law be 
fon of the Owners ware, the more difficult thus, how ri- 
i; mult needs be for them to make ont their diculous, as 


Title, Cc. 12 Co. 47 5 7 , 2 well as ini 
| | quitous, muſt 


e 1 | 
„dead be, for Eecleſiaſticks to pretend, or uſurp & Iuriſchetion over theſe 


Things, which in their Beginning were exempt, in the very Nature 
of thera are extra their Juriſdiction and Authority, with which they 


> WY cw, without manifeſt Injuſlice, and indangezing 4 Premonire, meddle. 
r * 1 * 
d 1, And if a Confirmation way neceſſary, | 

- i hall be intended that there was one, E. 

a BN liturnitate tem paris omnig preſummiiy [6+ 

e. kmuiter eſſe acta. Hard. 282. ee eee EE 

e 9. The Cale was thus the Abbot of K ; 


held the Zarſotiage af L. ta bis own proper 
Ve, which, as a Parſonage appropriate, 


e, ene to King H. 8. by Diſſalution af Mo- 
Ne mſteries —1 31 H. 8. 15 in the 37th Year 
ct Wo his Reign granted it in Fee-Farm,, under 
at mch Grant the Plaiotiff- claims; the De- 
. 'endant bad got a Preſentation from the 
ch een, and to. deſtroy the Appropriation, 
x hewed the original Grant or Inſtrument of 


t 22 B. 4. with a Condition in it, that a 
or Vicarage ſhould be compleatly indowed, and 
iledped, it never was done; and therefore 
be Appropriation was void; and indeed 
here was no Inſtrument nor Proof of any 
ndowment ; but yet as it had all along been 


nd rputed and taken to be appropriate, and 
Fer bad bee ee a6 


litted, inſtituted and inducted, as a Vicar 
itfully indowed and paid his Firſt Fruits 
nd Tenths; it was reſolved per tout le Cure, 
Vol. II. Hh that 


| Bear; the Church of K. was appropriate, 


466 


priations of Parſonages, and the Endoy- 


come in by Admiſſion, Gc. yet one may pre- 


mory cannot be known; as whether it came 


agrees 21 E. 4. 65. 4. 11 Co. 10.4. 


brought a Quare impedit, and the Defendant 
pleaded an Appropriation ; there was no li 


Jura Eccleffaſtica; 
that it ſhall be pre ſumed that the Vicarage, 
by Reaſon of the Continuance, was lawfully 
indowed, for omnia præ ſumuntur ſolemniter 
eſſe acta, and it would be a dangerous Pre- 
cedent to examine the Original of Appro- 


ment of Vicarages; for the Origin, in 
Time, of them will be loſt, and ſo de. 
creed for the Plaintiff. 12 Co. 4. 

9. Hill. 4 7a. in Canc. inter Bedel and 


anno 40 E. 3. and the Defect was, that Hun- 
phrey de Bobun, Earl of Hereford, (who 
granted the Advowſon of the Church to an 
Eccleſiaſtical Body, to whom the Appropria- 
tion was made) was but Tenant in Tail; re- 
ſolved clearly, that it was given to King 
H. 8. by the Statute. 11 O. 13. 4. 

10. Though every Pariſh Church: is ſup- 
poſed preſentative, and the Incumbent to 


ſcribe that a Prior, c. and his Succeſſors, 
Sc. Time whereof, Sc. had been ReQors, 
Sc. for that amounts to the ſame as to ſay, 
that it was appropriate, Cc. and the Com- 
mencement of a Thing before Time of Me- 


by Appropriation, Union, E?c. and with this 
11. One had gotten a Preſentation to the 


Parſonage of Goſnal in Lincolnſhire, and 


cence, of Appropriation produced; but be- 
cauſe it was antient the Court would intend 
it. 1 Mod. 117. 


12. Oi 


: : 


Jura Eccleſtaſtica. 
12. Old Appropriations ſhall be preſumed 
to be well and lawfully made. Trials por 
Pais 301, 392. eee Hy 
13. In Things of ſuch Antiquity, Omnia 
1eſumuntur ſolemniter eſſe acta. Trials per 
Pais 406. Vide Palm. % 
14. The Plaintiff brought a Quare impedit 
for the Church of P. which Suit was ſtayed 
by Aid Prayer, and the Cauſe removed into 
Chancery ; - whereupon the Plaintiff moved 
for a Procedendo, and on Oyer .before the 


dir Gilbert Gerrard, Maſter of the Rolls, 
Chute and Windham Juſtices, and Popham At- 
torney, and Egerton Solicitor General, the 
Plaintiff ſhewed a Gift in Tail of the ſaid 
Advowſon made to his Anceſtor 18 R. 2. 
and Verdict for his Anceſtor 12 H. 8. and a 
Preſentation, by his Grandfather, to the ſaid 
Church of a Clerk, who was admitted, in- 
ſtituted and inducted, with Poſſeſſion for 
certain Years, and divers other Matters, to 
make out his Title; notwithſtanding, as 
the Defendant, and thoſe from whom he 
caims, had had the Poſſeſſion Time out of 


4 it would be of dangerous Precedent to 
the Queen and other Owners of Impropria- 
tions being able to maintain their Titles, in 
all Points, and Circumſtances, perfectly; it 


Advice of the Juſtices and Counſel learned 


of the Queen, that no Procedendo in loquela 
ſhould be granted. 12 Co. 3, 4, 5. Bedle and 


H h 2 15. Whe« 


Lord Chancellor Bromley, in Preſence of 


Mind of the Parſonage as impropriate, (ſa- 
ving Interruption for ſome ſmall Time) and 


Vas reſolved, by this Court of Chancery, by 


beard's Cafe. Ley's Rep. 14. Stafford's Caſe. 
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Ecrieſidftica, 
15. Whether Appropriations be good, or 
not, cannot now be called in Queſtion, but 
ſhall be intended good, and to have all Re- 
gquiſites. 2 Co. Archbiſhop Camterbury's Caſe. 
Ov. Ja. 2 5a, 31/ 292. Cuncurreutibus hi 
gue in jure Fequirans ur. nn, 


a 


Fs Suits concerning. : 
1. To be in the Temporal Courts. 


1. A N Appropriation is not cognizable in 
A Court Chriſtian. Palm. 220. 

2. If a Vicar ſue the Parſon impropriate of 

the ſame Pariſh, ro ſhew Cauſe why a Terrar, 

concerning the Lands and Tithes, appertain- 

ing to the Vicar, fhould not be allowed, a 

Prohibition lies. Rob. Abr. Prohibition, P. go, 

3. Treble Damages are given for predial 

Tithes, as well to Lay Perſons, as to Ecele- 

fiaſticks, by the Statute 2 H. 6. c. 13. but if 

the Proprietar will fue in the Eccleſiaſtical 

Court, he ſhall recover but double Value, 

by the expreſs Words of the Statute, where 

in it is to be obſerved, that the Act of 

Parliament doth give 'a Temporal Remedy, 

at the Common Law, to Parſons, and Vi- 

cars and other Eccleſiaſtical Perſons, for an 

Eccleſiaſtical Duty, and to Laymen, Pro- 

prietors of Tithes, the like Remedy; but, 3s 

bath been ſaid, they have Election either to 

fue, for the treble Value, at Law, or for the 

And if they double Value in the Eccleſiaſtical Court, oc 

will wave the for Subſtraction of Tithes there alſo. G. 

Penalty, they Litt. 159. 11 Co. Priddle and Napper's Cale. 


may ſue alſo | . 
in Equity, and compel the Defendant to diſcover even againſt himſel, 
as daily Experience fhews, theſe Sort of Bills being frequent. 
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4 If « Vicar fue a Pariſhipner for Tithes 
ja the Spiritual Court, and the Parſon ap- 


propriare appear. there pro intereſſe, and 
3 Prohibition, i hal be granted. Hill. 


13 ; HB. R. Robert 's Calc, Providizion 


Vide Cafe J. & quere fur cop. 


granted. Ro. Abr. Probibitiong ſo. 3; 12. Ca. 5. 
5. It there; be a Parſonage appropriate, 


. v , 


which came to the Crown by the Diſſolution 
of Monaſteries, and after it is granted over 


to a common Perſon, and there is allo a Vi- 
carage indowed in the ſame Pariſh, and by 
Command of the Viſitor of the Archbiſhop 


in his Viſitation, the Church-wardens of the 


Pariſh make a Terrar of the Tithes within 


the Pariſh, and Glebe, which belongs to the 


Parſon, and which to the Vicar, and prefer 
it iv the Spiritual. Court ; whereupon the 
Vicar libels in the Spiritual Court againſt 


the Parſon to have it confirmed, and Sen- - 


tence for him, and the Parſan prays a 
Prohibition, and ſhews, in his Suggeſtion, 
and agrees all the Terrar to belong to 
the Vicar, but only the particular Tithes, 
ſcil. Tithes of Carrots, Coabe, and ſuch 
like, being in Lands out of Gardens, and 
ſor Burials in the Chancel, and for theſe he 


. rays a Prohibition, a Prohibition lies; for 


though it be between Parſon and Vicar, and 
lo the Right of Tithes comes in Queſtion 


betueen them, yet (beeauſe it is not be- 


tween the Parſon or Vicar, and a Pariſnio- 
ner, where no Prohibition lies; for that the 
proper Suit againſt ſuch is in the Eccleſiaſti- 
cal Court) the Prohibition ligth ; becauſe the 
Vicar might have had his Action at Law, 
Againſt the 


H h 3 being 


Parſon, if he took the Tithes 
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40 Jura Eccieſialtica. 
deing ſet out by the Pariſhioner. in 11 
Car. Sir Geo. Winter and Peirce, Vicar of 
St. Peter and ee in Briſtol. Mich; 11 
TS it was moved again, and the Court took 
Difference between a Parſon appropriate 
and a Parſon preſentable, that- the Parſon 
appropriate had it as a Lay Fee by the Sta- 
tute ; and therefore it ought to be tried be- 
_ tween him and the Vicar at Law, Oc. Ro.. 
Abr. Prohibition, 311, 312. Caſe 3. 
6. If a Man having a Parſonage impro- 
priate, make a Leaſe for Years, of Parcel 
bf the Tithes by Deed, which Deed is de- 
nied in the Eccleſiaſtical Court, and Iſſue 
taken upon it, a Prohibition ſhall be granted. 
Paſ. 8 Fac. per Cur. Rol. Abr. Prohibition, 
CUT DEE e527 002205 og 
Trin. 8 Geo. 2. B. R. Chariton and Fun- 
ſhaw. , | 
R . In a Suit for Tithe-Potatoes in the 
| Court of Arches, the Plaintiff libelled, as 
Impropriator, the Defendant, by his Plea, 
had: denied his being Impropriator ; where- | 
upon Wright Serj. now Mr. Juſtice, moved 
for a Prohibition; urging that the Eccle- 
ſiaſtical Court could not try ſuch a Matter 
of Right, and accordingly a Rule was made 
to ſhew Cauſe. And Mr. Parker, now Mr. | 
Juſtice, coming to ſhew Cauſe, obſerves, 
this was a Suit for 'Tithes of a Nurſery in a 
Garden, which the Ecclefiaſtical Court has 
undoubtedly a Juriſdiction of. To this, he 
faid, the Defendant had pleaded, that hc 
Plaintiff is not Impropriator, as is ſet forth 


in the Libel, and upon this Plea, the De- | 
fendant had obtained a Rule to ſhew Cauſe, 

why there ſhould not be a Prohibition, "_ 
. 5 | | | ou 


ne — 
Jura Eccletiaſtica. 
out making any Affidavit, that the Flea was 
refuſed ; and he ſubmitred it, that the Ec- 
tleſiaſtical Court were well intitled to pro- 
ceed; for which Purpoſe he cited the Caſe 
of How and Tidmaſh, anno 1. of the King 
that now is, there a Libel was in the Court 
of the Biſhop of Litchfield and Coventry, for 
not repairing and beautifying the Church; 
the Defendant pleaded, that he was no In- 
habitant; where upon Mr. Strange, now So- 
licitor General, moved in that Caſe for a 
Prohibition, - ſubmitting it, that the Eccle- 
faſtical Court could not try the Bounds of 
Pariſhes ; but the Prohibition was refuſed. 
Mr. Parker alſo cited 1 Ro. 12. The Court 
faid, in as much as the very Title which the 
Plaintiff hath ſer forth is, as Impropriator, 
and the Defendant has denied the Title, a 
Prohibition ought to go, for Defect of Trial. 
Mr. Abney, now Mr. Baron, ſaid alſo, that 
this Point was ſo determined in Mhceler's 
Caſe, in the late Queen's Time; and ac- ted, that in 
cordingly the Rule was made abſolute. Caſe of Im- 
by | | Pp 07 7751: propriations, 
Remedy is given for Tithes in the Ecclefiaſtical-Courts, in Recompence 
for the Remedy given there for Proxies, and. Procurations, c. which 
could not be recovered in thoſe Courts, till the Statute provided that Re- 
medy; Impropriators owing no Obedience to the Eccleſiaſtical Courts, 


Fr 


and theſe Impropriations being mere Lay Fees,” and exempt from all 
Epiſcopal juriſdiction; whereat ſome Churchmen, and their Lawyers, and 
ſome Mercinaries and Tools of Eccleſiaſtical Power, have (tho without 


the leaſt Colour of either Law, or Reaſon) been much diſguited, in Evi- 
dence whereof they have in many of their Writings publiſhed ablolete, 
over-ruled, and {trained Cafes, to countenance their Incraochments on the 
Liberty of the Subject, and Prerogative Royal, and to ſubject theſe Ex- 
emptions to their Power, or, I ſhould rather ſay, Uiurpations ; but that 
there can be no Uſurpation upon an Impropriator, who canno ibe put 
out of Poſſeflion, | s 


Hibs: - 8. Exem:t 
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It is to be no- 
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2 ON ſued a Writ of Contempt for the 


- againſt the Biſhop of N. himſelf for the | 


2 Prebendary of a Cathedral Church, that 


e ger from Erler Jr 


veral Summonſes to the Abbot of E. who is 


the Charter of the King's Progenitors, and 


ſhop, or Bithop, have any Thing to do; the 


a "on os dh 0 1 * % N ö 9 N „ ODE RT ORC 
* 0 , 1 % * * 
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82 
1. General to. 


King and himſelf, againſt / Com. 
miſſary to the Biſhop of N. for making ſe. 


— 2 = = rr = ==> 


exempt from. all Ordinary Juriſdiction, by 
after, the ſame Plaintiff, ſued another Writ, 


ſame Cauſe, and adjudged, that the Tem- 
poralties of the Biſhop ſhould be ſeiſed into 
the King's Hands, and that the Plaintiff 
ſhould recover his Damages, Cc. Fitz. Abr. 
Extommengment, 9. „ . oy 
2. There are many Peculiars in the Hands | 
of Lay People, where neither the Archbi- 


Ordinary there hath no Power to vil, 
bur chat is not to be intended in the Cale of 


PIES 5 BY 1 66 eG vary — ernie 


be ſhall be exempt from the Viſitation of the 
Ordinary. 3 Lev. 212. Quere, For I con- 
ceive this Cafe hath been finte over-rnled, and 
that the Cafe of a Prebendary is the ſame with 
that of any other Perſon ; for Appropriations 
are not cognizable in. Coart Chriſtian, 4s 1s 
Palm. 220. and this, I conteive, extends 
to all Caſes in. wheſe Hands ſcecer the ſaut 
be, for though be ozes Obedience to his Orr | 
dinary, as being of bis Chapter, or bold 


ing any preſentable Preſerment iu his Die 
3 ue 


2 
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| Jora'n Eccieſiadten. 


h Obedience is. in Matters Entleſeh/tixal ; 


int this: of an Apprepriation being Tempo- 
ul, be. fands in ſuch Caſe abſolutely exempt 


frm all Duty to the Did ceſan, quoad but; 


fir: be holds as the Privr, & c. heli before the 
Difolution, amd as the King, and bis Donor, 
bove held fance. Aud there is no ſuch Diffe- 
me; us Gibſon in his Codex grounaleſly 
trkes; when in the Hands of a Lay Perſen, aud 
when of an ctleſiaſtict, Jer in both Cafes the 
Lew is the ſame. 

3. Twi/den : Wherever there is a Cure of 
Soul the Church is vifitable, either by the 


Biſhop, if it belong to him, if to a Lay - 2 


nan he muſt make Delegates, if to the King, 
my Lord Keeper does it. 1 Mod. 12. J pre- 
ſine the Fudge, in this Caſe, is to be ider. 
frod, as to e Laynau s inaking Delegates, 
tn mea, if be finds bimfelf unequal to this 
Duty, then be 1s bound in Gefen to dele- 
gute Com mi ſſioners qualified for it; but not that 
ie may not do it himſel,, thongh be be really 
wie; for it is to be obſerved, if bis Commiſ- 
forers do otherwiſe than the is convinced in his 


(mſcience they ought, be may ftik undertake 


nd determine it bimſelf,, according to Con- 
{cience, aud as be may ſo take it up, I con- 
ee, no Reuſonm can be ſhewn, why he cannot 
6 it iu the firſt Inſtance; for his Commiyſioners 
ore but in Aid of in, and I conceive, in this 
Cufe bis Power, though more abſolute, may be 
wnpared to the Ordinary's Authority, who, tho 
dinarily he judges by bis Chancellor, ur other 
Official; yet be may fit bimfelf and determine 
Matters within his limited Furiſdittion, if be 
os, and ws" as ts to be n Abt- 
"ws, 
bf "4 Kees 
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-457q  Jura/Ecclefiaftics; 
4. Rectories appropriate being now incor. 
porated into the Common Law, and con. 
verted into Lay Fees ;' they are therefore 
exempt from the Juriſdiction of the Ordi- 
nary. 1 Mod. 260, 261. 2 Mod. 251.8.C. 
$. Procuratio exhibenda eft ſecundum que 
litatem perſone Vifitantis, Es ſubſtantiam if. 
tatorum. Dav. 4. a. as is the Canon Lay; 
and ſo the ſame Law ſays, Nulla eſt adver. 
ſus Procurationem preſcriptio. Dav. 6. b. And 
it was reſolved per Je Cure, that Proxies were 
not extinguiſhed by the Diſſolution of Rel. 
+ gious Houſes; but were well preſerved and 
| FNaved to Ordinaries, as is Dav. 2. b. and ſo 
it is that an Impropriator pays Synodals, and 
Procurations, as well as an Appropriation in 
the Hands of Eccleſiaſtical Perſons. 2 Med. 
257. What we call Proxies, the Canoniſts 
call procuratio; for that on every Viſitation 
the Perſons viſited procured neceſſary Provi- 
ſions for the Viſitors, which, at firſt, were 
very reaſonable and moderate, and were made 
in Victuals, (viz.) in Eſculentis & Poculentis 
but that with great Meaſure and Tempe- 
rance, ne 7ejunior Dodtrinam Rubentibus Buc- 
cis predicent, as is ſaid in one of the Canons; 
but after, when the Pomp, State, Grandute, 
Delicacy, and other Exceſs, of - theſe Vi- 
tors, both in Retinue and Table, became ſo 
great and extravagant as to become not 
only grievous, but intollerable to the Church 
and Religious Houſes, then every Church | 
and Houſe was reaſonably taxed, and then 
it was, that Proxies were reduced to ſea- 
ſonable and certain Sums of Money, paya- 
ble annually, in Nature of a Penſion, to the 


Ordinary, who had the Viſitatorial 3 
— fl there 


frations are not annual, and ſo the Rule, 
(ſure cauſa ceſſat eſfectus, doth not hold 
here, and fo is Sir V/. Capel's Caſe put in 
luterel's Caſe in 4 Co. Though Parſonages 
jow are made Lay Fee, and are come into 
the Hands of the Lay-Gents, who are not 
fiſtable; and though the Religious Houſes 
ne diſſolved and gone, yet theſe certain 


Compoſition, are made Part of the Reve- 
hues of Ordinaries, ſtill remain, and are 
not extinguiſhed, no more than Annuities, 
Penfions, or Portions of Tithes, which re- 


or bere de mero jure, as it is called, 10 Eliz. 
on- 5 2. and this Sum certain, payable in 
dre eu of theſe Procurations of Victuals and 
di- brinks ſhall be paid yearly, though his Vi- 


Sums of Money, which, as hath been ſaid, 
ame in Lieu of Proxies, and, by antient 


* 1 * 5 . * Ba 40 8 2 ] ths, fi _ 7 | | * oY 4 n 2 


on WH main payable to this very Day out of many 
vi- Abbies, and Rectories impropriate ; the ori- 
re BY final Cauſe wherefore granted, or where- 
de WW fore paid, may not now be examined or 
is, WJ brought in Queſtion: And to this Day, the 
he- WH King himſelf pays and allows Proxies, out 
1c af all the impropriate Livings, which he 
Is; bath in his Poſſeſſion ; and therefore in eve- 
re, n Leaſe which he makes of any of his 
i- keCtories impropriate, he takes a Covenant 
ſo tom the Leſſee, that he ſhall bear, ſatisfy, 
ot ind pay, all Proxies, Synodals, Penſions. 
ch Dov. 3. 4. b. The Ignorance and Weakneſs 
h of Lay People, who wanted Inſtruction and 
en Wi Confirmation in Matters of Religion, was 


a- te original Cauſe of the Payment of 
a- lithes ; and the Parfon of the Church 
he WH does not claim Tithes in Reſpect of the 


Land; but in Reſpect of the Perſon of the 


Pari- 
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Pariſhioper, (1nd, Upizy, of Paſſeſan e 
not extinguilh 2 ithss, Laue 39 H. B. Dy. qz 


2,11, 8. Bro. Di{mesy, 47), This Caſe. 
Tiches, 1s. Pan to that of Prozies, ane 
concurs with 


it; in all Points; for as | itrucd 
tion was the Cauſe of the Payment of Tits 
o Yikration, which always (was accompe 
e ber r. itt. cap, De Fraykul 
zolg ne,) was the Cauſe of Frqxies 3 And at 
ithes are now due and payable 40: Lay 


Perſons who have purchaſed impropriste 

Rectories, though they giye no toftruttn 

ſo Proxies are due and payable to Ordina 

ries out of Impropriations, and [Religious 

ö Houſes diſſolved, chough their Vifitation bel 
|. ___ caled., Ang. eren ere De you 

decimando, as is commonly {aid in our Books, 

To the Canon Law bath, a Rule, ,Quod wile 

e adperſus Procurationem preſcriptio. Inſt, Ju- 

ris. Canonici, lib. 2. cap. De Cenfibus ; and 

therefore Proxies, which reſembled Tithes, 

in other Points, may be well compared with 

them in this Point, namely, that they {hall 

not be ſubject to Extinguiſhment by Unity 


of Poſſeſſion. Dau 6. 4. . 
6. The Kings of Eggland in every Ages 
long before II. 8. granted Diſpenſations in 
Eccleſiaſtical Cauſes, as the Law of Hg 
is, that every Spiritual Perſon is viſitable by 
the Ordinary, yet William, the Copgueror, 
by Charter granted to the Abbot of Batteh 
that he ſhould be exempted from Viſitation, 
and Juriſdiction of the Ordinary, in theſe 
expreſs Words, Sitque dicta Ecaleſia libera © 
qitzeta in perpetuum ab omni ſubjedioue Byij- 
coporum, & quarumlibet perſouarum Domina. 
tione, ſicut Eccleſia Chriſti Cuntuarienſis 1 0 


wle 
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IO he ee Ah the Clam: Na⸗ 
js, De vera differentia Regis potoſftatis '& 
fidefraſtic@. Edit. 1534, where all the Cflar- 
ter js recited at large. The ſike Charter, was 
ranted to the Abbot of Abingdon, by King 
Keniphas, Sc. Dav. 12. b. 75. a4. 


7. Where the Caſe is, as in Monaſteries, | 


by the Grants both of 
that they be free by a 


s and Popes, 
genial Exemprror. 


fom all Ordinary Juriſdiction, Appeals are 


o the King, by the Statute 23 Ui. 8. c. 21. 
Hob. 186, 187. Cr. Car. 97. Ft 
8. Peculiars, though in the Hands of Fe- 


dleliaſticks, as Appropriations, are not ta be 
preſumed to be within the juriſdiction of 
bs Ordinary, unleſe it appears: And if a 


Ctation'had been, in ſuch Caſe, it had been 
out of his Dioceſe within the Statute 23 H.. 
un. 519. And if this be fo, inthe Caſe of 
an Ecclefraftick, the Caſe muſt be much ftronger 


fill, where it is in the Hands of a Lay Perſon; 


for there can be no Pretence, that be is ſubject 
„ the Biſhop, or any other Ordinary; but ont * 
h the Crown, as Supreme ; for when #he Lord 
tigh Chancellor, as Viſitor, is to viſit, cor. 

elt, and order, as be, iu bis Wiſdom thinks 
fit, ſuch Impropriator is, quoad Viſitation, as 
tbe Books have determined, as free as his Grace 
Canterbury, who is ſubjelt to no Viſitation, 
but & Royal one ; ſave that his Grace, perhaps, 
45 bond by Canon, may be ſubje& to Sentences 


nd Cenſures of CONTI; &c. which Lay. 


men 3 are not. 

9. By the Statute 25 H. 8. c. 21. it is pro- 
rided always, that the Archbiſhop of Can- 
tertury, or any other Perſon or Perſons, ſhall 
ave no Power, or Authority to viſit, or vex 

| any 
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any Monaſteries, Ec. or other Places of Re. 
ligion, which be or were exempt before this 
Act; but the ſame ſhall be had by the 
King's Highneſs, his Heirs and Succeſſors, 
by Commiſſion under the Great Seal, to be 
directed to ſuch Perſons, as ſhall be ap- 
pointed, ce. 
10. If a Peculiar be free, by general Ex- 
emption, from all Ordinary Juriſdiction, 
which was commonly the Caſe of Mo- 
naſteries, both by the Grants of Kings, 
and Popes, the Appeal is to the King, and 
ſo is the Statute 25 H. 8. c. 21. Hob. 186, 
187. I 5 i tre 
11. The Ordinary by no Act, whatſoever, 
can diſappropriate a Church; and therefcre 
the Appropriator is always Parſon. Hob. 152. 
2 Leon. 80. Cro. Fa. 252. FE N. B. 35. 
38 H. 6. 20. 11 H. 6. 18. Rol. Abr. 350, 351. 
6 Co. 29. v5. IJ 8 


2. Cannot be ſequeſtred. 


1. The Rectory being in the Hands of a 
Lay Perſon is become. Lay Fee, and cannot 
be ſubject to Sequeſtration ; if it ſhould, as 
the Court obſerved, the next Step would be, 
that Biſhops would increaſe V icarages upon 
them, when in Lay Hands, as well as when 
they were in the Hands of Eccleſiaſtical Cor- 
porations, which would leſſen the Pofleſſions 
of ſuch who have purchaſed, under the Ads 
of Diffolution. 2 Mod. 258. 2 Vers. 35. 

2. The Biſhop cannot ſequeſter ; for being 
made a Lay-Fee, the Appropriation is ovt 
of his Juriſdiction, _ and the Remedy now 


only againſt a Lay Perſon, for not repairing) 
ME : or 
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if Dilapidations, Sc. 2 Vent. 35. 2 Mod. 
254. 1 Mod. 258. le meſme Caſe. 

3. A Lay Impropriation may not be ſe- 
queſtred, for the Repairs of the Chancel ; 
though the Repairs of the Chancel was an 
Eccleſiaſtical Cauſe; yet both the Rector y 
and Impropriator are Lay, and not to be 
ſequeſtred, as the Poſſeſſions iv the Hands 
of Eccleſiaſtical Corporations may. 2 Mod. 
257. „ 6N . s 

An impropriate Church may by the 34; 
1 32 H. 8. be ſequeſtred for e eee by 


Proxies and Synodals. 1 Mod. 259. the ſame Sta- 
| | tute, Remedy 


is given in the Spiritual Court to Lay Impropriators, for Tithes due to 
them, before which there was no Remedy for either, but in the Tem- 
poral Courts. 1 Mod. 260. But as to all other Matters, as I take the 
Law to be, they remain as they were before this Statute, which only in- 
tended Remedies for Ordinaries in the Matter of Penſions, c. and in 
leu thereof gave Lay Impropriators Remedy for their Tithes, in the ſame 
Courts Eccleſiaſtical, but neither meant or intended further. 


3. Ñſitable only by the Patron. 


1. The Suggeſtion in a Prohibition was, 
that Prince was ſeiſed of the Rectory of 
Shrewsbury, ut de Feodo & Fure, and that he 
being ſo ſeiſed, de Jure ought to preſent a 
Vicar to the ſaid Place; but that the Biſhop 
of the Dioceſe had, of his own Accord, ap- 
pointed a Parſon thereunto; this Exception 
was taken to ir, (viz.) he doth not ſay, that 
he was Impropriator, but only that he was 
ſeifed of the Rectory in Fee, fo it not ap- 
pearing that he was Impropriator, he ought 
not to preſent a Vicar. Juſtice Dolben re- 
plied, That in ſeveral Places in Middleſex, 
„ 0 
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the Abbor of Meß minſter did ſend Monks ta 
ſay Maſs, and ſo the Viearages were not 
endowed; but he put in, and diſplaced 
whom he pleaſed ; that ne often heard my 
Lord Chief Juſtice ſay, That the Abbot | 
had as much Reaſon ta diſplace ſuch Men, 
as he had his Butler, or other Servant. Cur, 
| Declare upon the Prohibition, and try the 
Y Cauſe. 3 Mod. 295. And as this Abbot in 
1 this Caſe, had this Power, ſo every other Head 
Ha religious Houſe, bad the ſame Authority 
| in the Caſe of Appropriation and the ſame 
Authority aud Power every Lay Inpropriator 
bath at this Day, notwithſtanding the Pre. a 
tence of Gibfon's Codex, Dr. Watſon and Ml 
others to the contrary : And the Pretence that it 
{ome have made that ſome of theſe Impropria- 
 rions not baving Viearages endowed; are void; a 
0 8 or, at leaſt, defoctive, as mot being conform. Wl © 
| tle to the Stat. of H. g. and R. 2. I take ip- MP 
on me to ſay, from the Authority of the Books, 
and to inſiſt, that ſuch Preteuce is as vain 
and idle as any of the Reſt; for that at this 
Diſtance of Time, it is to be preſumed, that 
| what was done, was. well and. effectuady done, 
| omnia præſumuntur ſolemniter eſſe acta, 
| aud the Validity of any of theſe Matters may 
not now be drawn in Queſtion, for Reaſons 
too many and needleſs here to be particula- 
NA 5 x 5 8 
2. Pemberton, where one is made Patron, 
he hath the ſame Power as the Founder, 
and where the Patronage defcends to the | 
Heir, he hath the Power of a Founder, ev 
Nomine, as Patron; for the Patronage draus 
all Things with it. zip. 464. to 
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Jura Eccleſiaſtica. 
z. Lord Chief Juſtice Hot, An Eccleſia- 
tical Corporation always hath a Viſitor ; 
and therefore you never heard of a Manda- 
uus moved for an Abbot or Prior; every 
private Corporation hath a Viſitor. 1 Show. 


Rep. 252. | 5 
4. There was a Vicar of a Living appro- 
priate to a Priory before the Diffolution of 
Religious Houſes, and ſuch Vicar was Ad 
mtum Prioris, Sc. Cro. Jac. 51), 518. 
5. The King is ſupreme Patron. 1 Ro. Though the 
0 | | Law of E 1g 
470. land be, that 
erery Spiritual Perſon is viſitable by the Ordinary, yet it is to be noted, 
that Donations, Impropriations, &c. and even Appropriations were, even 
in the Times of Popiſh Superſtition, Idolatry and Tyranny here, and 
that though they were in the Hands of Ecclefiaſticks, exempt and free 
from all Eccleſiaſtical Dominion, and ſo it was that V. the Conqueror, 
dotwithſtanding his Obligation to the Pope, Wc. by his Charter, with- 
cut either the Pope, or Aid of Parliament, but as ſupreme Head of the 
Church of England, exempted the Abbey of Bate! from the Viſitation, 
add all Juriſdiction of the Ordinary, as in Davis 72. 6. 73. a. and 
though it ſhould be admitted, That Ordinaries might viſit theſe Reli- 
gious Bodies, guoad their Rules and Orders, yet could they not, without 
Danger of a Præmunire, viſit them as to their Appropriations, and the 
Cafe is ſtill much ſtronger againſt theſe Church Incroachments, and 
lam, uſurped, and falſe Juriſdictions, at this Day, as theſe Benefices 
ie made Lay Fees, and incorporated into the Body of the Common 
law, and again and again exempted from all Eccleſiaſtical Juriſdiction, 
nder no leſs Penalty than the Forfeiture of Liberty and Fortune, as 
well real, as perſonal, as is clear from the Statutes of Proviſions, and 
many adjudged Caſes thereupon, and eſpecially from the Statute of 
een Mary, who, though ſhe actually went conſiderable Lengths to- 
Kards Reſtoring the Church, or what was then fo called, to her former 
luiſdiction, or rather, Ufurpations, yet ſhe was prevailed with by the 
chice of her Prelates and Clergy, for the Peace and Quiet of the Na- 
Wn, to enact, That none ſhould moleſt or diſturb Impropriators or Lay- 
Men in the Injoyment of theſe Benefices, under the Penalties aforeſaid ; 
ad therefore if any, under our preſent happy Eſtabliſhment in Church 
|! attempt the contrary, as I fear ſome Eccleſiaſtical Writers have, 1 
curot favour it with the Queſtion, but pronounce ſuch an one, in ſuch 
adertaking, to out- go the Papiſts themſelves in Church Tort. I know 
uments have been attempted ; (for none, or Force, can be really 
Foduced) for theſe Church Invaſions from the Payment of Proxies, c. 
Vor. I. Ii from 
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from the Deſects in appropriating, &c. from the Ordinary's Swearing 
in, Sc. Church-wardens, and licenſing Miniſters to theſe Livings, G. 
yet theſe Objections are, I ſay, meer Appearances and Shadows; and to 
the firſt of them, it is a ſufficient Anſwer, to ſay, That the Crown it 
ſelf pays Proxies, for ſuch of theſe Benefices as remain in their 
Hands; and yet that was never any Argument for Epiſcopal JuriſdiQion 
over them, and I crave Leave to inſiſt that there's no Difference to be 
taken in this particular, of Exemption from the Biſhop's Authority, be- 
tween the Crown and the meaneſt Subject in of an impropriate Living, 
The true Reaſon wherefore theſe Livings pay theſe Matters, is, not as a 
Conſideration for their Trouble, &c. in Viſiting, as I have heard idly 
contended, or rather pretended, but as they were reſerved to Ordinaries, 
and, I conceive, - they were, at firſt, a Conſideration for ordinary Conſent} 
to the Appropriation; for it is obſervable the Biſhop was to conſent 
thereto, and. the King for his Royal Aſſent had a Fine; and theſe be- 
cauſe they both, King and Ordinary, loſt the Benefit of Lapſe by the 
Appropriation, there being, by ſuch Means, a perpetual Parſon provided, 
and fo no Lapſe, in ſuch Caſe could incur. As to Church-wardens, it 
has been expreſly determined, that their Swearing them in, &c. in the 
Eccleſiaſtical Courts, is no Argument againſt perpetual Lay Incumbents 
of thele Livings; and as to what the Canons direct in this Matter, they 
bind not the Laity, ſo require no Conſideration ; but what the Ordinary 
does, in this Point, he does meerly as a miniſterial Officer appointed, l 
might fay, commanded, to this Duty, by the Superior Temporal Laws, 
and not as an Eccleſiaſtical Judge, as ſome have fondly dream'd; as to Bi- 
ſhops Licences, in theſe Caſes, I look upon them as nude and vain ; for 
that theſe Miniſters (as in every other Caſe where they come not in by} 
Preſentation, &c. are, ad nutum the Lay Rector; for Admiſſion, Inſi- 
tution, and Induction, are nothing without Preſentation, and Mr. Juſtice 
Dolben ſays, as hath been mentioned, the Abbot of Weſtminſter place 
and diſplaced ſuch at his Pleaſure; and if this be ſo, how idle mult it 
be, to lay a Streſs upon a Biſhop's Licence to a Man to Day, who may 
be removed to morrow, without aſſigning any Cauſe for ſuch Remoral, 
as hath been often reſolved ? And here much more vain would it be, 
ſhould a meer Dioceſan, Suffragan, or other inferior Ordinary, preſume 
to licence a Perſon to ſuch a Benefice, where he muſt needs know he bas 
no juriſdiction, and alſo is abſolutely certain, from the Clerk's Prot 
Retainer, he is then at the Time of this his further Licence in Poſlel 
ſion of a Licence from another Biſhop, and that when it ſhall be con. 
ſidered that every Biſhop's Licence is of Force, not only over the whole 
Kingdom, but thro” all theſe his Majeſty's Dominions, but ſtill more ab- 
ſurd it muſt needs be, to ſay no worſe, if a meer Dioceſan ſhall preſume 
to licence a Man, and that, to his Knowledge too, in Poſſeſſion of a Li. 
cenſe from that Provincial, to whom this Dioceſan owes canonical Obe. 
dience, as well as civil Deference, and Regard. Another Matter [ ſhall 


preſume to ſubmit to Conſideration is, what Concluſion might be = 
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upon him, ſhould at any Time an Ordinary be found, by Acts or undue 
Inſinuations, either ſole, or in Combination with others, entering into 
Contrivances, and prevailing with any poor, puſillanimous, daſtardly, 
Clerk, in ſuch Caſe, to ſubmit to do the qualificatory Acts before him, 
only neceſſary in preſentable Caſes, (I do not fay this that I apprehend it 
ever will, but that it never may be the Cafe) thus to act, I conceive would 
not only be a wicked Part, if done with Intent to prejudice or maim a 
Lay Rector's Right; but would alſo be weak and unbecoming the Sacred 
Character to attack a Right, which the Law hath ſo well fortified, eſpe- 
cially, when it ſhall be conſidered, that ſuch Act, or rather mean, and 
low Conceſſion of an unthinking, or ungrateful, and deſigning Clerk, 
could be of no Avail to the tortious End propoſed 5 as the ſame could 
neither bind, nor prejudice his Lay Rector; as it would be againſt com- 
mon Senſe and Honeſty, as well as the Rules of known Law, that the 
Patron ſhould be prejudiced by ſuch confederate Act, cloathed with ſuch 
injurious and fraudulent Circumſtances : It is certain the Biſhop cannot 
diſappropriate, and it is quite as certain the Clerk cannot, and it is as 
certain as either, or both the former, that both together cannot; nothing 
but the deliberate Act of the Party himſelf can prejudice his Right; in- 
deed it muſt be allowed, theſe Acts being bare-faced, and done in De- 
tance of the Law, may draw near to ſome of the Statutes which have 
been mentioned; but I cannot, at preſent, ſee any other Conſequences 
from them. As to the remaining Objection of theſe Livings, or ſome 
of them, being defective, or wanting ſomething which was neceſſary, to 
the perfecting of them, or that there is a Want of Proof, &c. it is to 
be conſidered, that after ſuch a Length of Time, omnia pra ſumuntur, 
Sc. There are almoſt innumerable Inſtances of adjudged Cafes to this 
Point; but though the Defects do not ariſe from Length of Time, or 
Want of Proof; but that the ſame are as plain and manifeſt, as can poſ- 
hbly be imagined ; as that the Royal Aſſent was wanting, or a Condi- 
ton annexed thereto, which was never performed ; or that a Vicarage 
was not thereout ſufficiently indowed, or that the Founder had not Autho- 
rity to grant, as being but Tenant in Tail, &c. yet as theſe Livings 
vere given to the Crown by Statute, and fo came down to the Patentees, 
none of theſe Matters may now be examined, &c. I have heard another 
ObjeRtion from a Dignitary of our Church, from whom I might juſtly 
have expected more Knowledge in theſe Matters, that it lies upon the 
Patron to prove the Exemption ; which I conceive to be a very great 
Miſtake, as that would be, to require what in many, if not moſt, 
Caſes, would be impoſlible ; as Proof may be wanting at ſuch a Diſtance 
of Time, and yet the Matter compleat ; and 1 take Liberty to aflirm, 
that if it has never been preſentative, nor the Clerk come in by Epiſ- 
copal Means, it can never be ſubject to his Viſitation ; he never had the 
Charge or Cure of Souls, c. and therefore never had any Thing to 
Vilt, But then ſuppoſe, as IJ have heard it pat by the Dignitary afore- 
lid, who has Eccleſiaſtical ſuriidiction, if the Clerk of an Impropriation 
| 1 be 
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be an Heretick, Schiſmatick, immoral, Ic. who muſt viſit? I anfwer 
he Lay Rector: But ſuppoſe he neglect? Why then the King, on Infor- 
mation in his Chancery, before the Lord High Chancellor, will either 
compel him to correct ſuch Errors, or do it for him. I crave Room 
for a few Words more, which is to obſerve, that where any Officer or 
his Official has, or may clandeſtinely, and without the Privity of the Im- 
propriator, or by other undue Means preſumed to viſit any of theſe, or 
attempted Methods for drawing them under their juriſdiction, that no 
ſach, nor any other Act, or Acts of theirs, ſhall not, nor cannot, bring, 
what in its own Nature is exempt, within their Juriſdiction, ſuppoſing 
any of them iniquitous and weak enough to infiſt on the Juſtice, or Be- 
nefit, of ſuch an Act; for that they are not to be benefited of their own 
Acts, eſpecially when tortious ; for that it was without the Patron's Af. 


ſent; for that no Act of the Ordinary can diſappropriate; for that a Man 


ſhall not be prejudiced by the Act of a third Perſon ; for that ſuch 


Patron cannot be ouſted of Poſſeſſion, being perpetual Incumbent ; and 


for that all Eccleſiaſticks, of what Denomination ſoever, are expreſſy for- 
bid to interrupt the Poſſeſſions of ſuch, under the Pains of the Statutes 
of Proviſions. To conclude this Matter, and cloſe this Digreflion, I 
take Liberty to declare, I conceive it next to impoſſible any Ordinary 
or Official ſhould miſtake or find any Difficulty in diſtinguiſhing the Caſes 
where he may and ought, and where he neither may, nor ought, to 
viſit, &c. if he will take this Rule with him, that where the Clerk 
comes in through him in his judicial Capacity, as by a rightful Admiſſion, 
Inſtitution, and Induction; or by ſuch Collation, Inſtallation, &c. he has 
a Right to viſit ; for that the Clerk received rightfully a Charge from 
him; but if he came in by Admiſſion, &c. without Preſentation, or by | 
the Appointment or Nomination of a Layman, &c. there the Ordinary | 
has no Juriſdiction; for the Clerk came not in by his Means, he re- 
ceived no Charge or Power from him; ſo there is no Cauſe where 
fore the Biſhop ſhould viſit him, c. or the Clerk owe the Ordinary 
any Obedience; and though it ſhould be admitted, which would be 
unjuſt to grant, that the Ordinary's Licence were neceſſary to fuch 
Clerk; yet as he could only in ſuch Caſe, be conſidered as an Infſt- 
ment in the Hands of the Law, to do this Act, and a mere miniſterial 
Officer; he cannot viſit but at the Hazard and Expence, which has 


been mentioned. 
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XXV. Donatives. 
1. How favoured, 
| 1. General. 


. PILL King John's Time, all the Bi- 
ſhopricks in England were Donative, 
2 Ro. Abr. 342. 

2. Tho' it be by a Lay Hand, yet mere 
Laicus is not capable of it; for his F unction 
is Spiritual. Co. Lit. 344. 4 

3. A Church Parochial may be a Dona- 
tive, and exempt from all ordinary Juriſ- 
diction. Co. Lit. 344. 4 

4. They paſs by the Gift of the Lay Pa- 
tron. . 2 Ro. Ab. 356. 2 Keb. 556. 

5. No Lapſe of a Donative. Co. Lit. 
344. a. Palm. 221, Cro. Fac. 63. Telv. 
bo, 6x. Mo. 165. Cro. Fac. 518. 

6. In Caſe of a Donative, the Promotion 
of the Incumbent doth not make a Ceſſion. 
Salk; 541. Ro. Abr. 330, 341. 1 Inſt. 144. 
Show. Parl. Caſe 184. 

7. Reſignation A be to the Patron, 
and not to the Ordinary, and can be to no 
other; though to the Patron and a Stranger 
is good; for as to the Stranger, it is conſi- 
dered as a void Act, but good as to the Pa- 
tron, who lawfully may take it. Telv. 61. 

Cro. Fac. 63. Mo. 765. 1 Bro. & Go. 201. 
Cro. Fac. 163. 

8. On ſpecial Verdict adjudped, That the 
Incumbent of a Benefice donative, ſhould 
gn. to his Patron, and that it being the 

11 3 Patron's 
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fo. 15. 12 Co. 42. 
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Patron's Foundation, is alſo of his Viſitz. 


tion, and Correction, and the Ordinar 


hath nothing to do with it. A. pl. 1062, 
Vide 8 Af. 29 and 32. 

9. Donatives are not within the Statute 
21 H. 8. c. 13. of Pluralities; not being in 


the King's Books, nor deemed, in Judy. | 


ment of Law, as Benefices. Jide the Stat. 
10. The Patron of a Donative need not 


preſent to it, but may take the Profits him. 


ſelf. Palm. 221. 6 H. J. 14. 


2. Exempt from Ordinary Viſitation and 
Furiſdiction, and only viſitable by the 
Patron, or Donator, or Viſitor appointed 
by him. 


1. The Ordinary hath nothing to do with 
a Donative, which may paſs by Gift, ſazs 
Inſtitution, or Induction, 8 Af. pl. 31. 
Ba. 


2. A Parſon of a Donative is not ſubject 


to Cenſures, as other Rectors. Show. Par!, 


Caſes 184. 


3. An Incumbent of a Benefice donative 
may reſign to his Patron, and being of the 
Foundation of the Patron, is alſo of his 
Viſitation and Correction ; and the Ordina- 
ry has nothing to do with it. Mo. 765. 

4. All Donatives of the King, and not 
only ſo, but of private Perſons alſo, are out 
of the Juriſdiction of the Ordinary, and 
not viſitable by him. See 20 E. 3. Fits. 


Excom. 9. 16 E. 3. Fits. Brief 660. 21 


E. 3. 60. 6 H. J. 14. 5 Co. Cawdry's Caſe, 
5. The 
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5. The Deanery of Fernes, a Donative by 
the King, being-void, Queen Eliz. anno 20 
of her Reign, gave and granted this Deane- 
ry to Turner, who was afterwards deprived 
by the Biſhop of Fernes; for that he, Tur- 
ner, was mere Lay home, E9 nient capable of 
ſuch a Dignity, this Deprivation was held 
void, being coram non judice, and not void- 
able, as was contended on the other Side. 
Da. The Dean of Ferne s Caſe. See 12 Co. 
2. 
f 6. If a Deanery is a Donative, per Let- 
ters Patents of the King, it is not viſitable 
by the Biſhop ; and by Conſequence, out of 
his Juriſdiction; and fo any Sentence of 
his of Deprivation muſt needs be void; as 
being coram non Fudice, as Judgment de 
Frank-fee in Court of antient Demeſne. 
11 H. 4. 17. or Judgment given in the Mar- 


ſhalſea, for a Contract made out of the 
Verge, Se. 19 E. 4. 20 E. 4 15. and 


Judgment given in the Common Pleas, up- 
on Appeal of Murder brought there. 22 E. 


4. 33. ſuch Judgments are void; the Judges 


not having Juriſdiction in ſuch Cauſes. Dav. 
46. 6. 12 Co. 42. | 

J. A Benefice donative by the Patron on- 
ly is a Lay Thing, and the Biſhop ſhall not 
viſit it; and therefore he cannot deprive, 
and if he meddle with it, he is. in Caſe of a 
Præmunire: And in ſuch Caſe was Barloe, 
Biſhop of Bath, Tempore E. 6. and was 
forced to get a Pardon, for having deprived 
the Dean of Nells, which was a Donative, 
by Letters Patents of the King. Bro. Ab. 
Premunire 21. 2 Infl. Dav. 44. 4. 3 Inft. 
I22, 

Tis: 8. A 
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8. A Biſhop viſiting and depriving a Dean, Thit 


or other Clerk, of a Donative of the * ſuri! 
or other, commits a Contempt againſt the 1 
Queen, for which he is puniſhable. Da, 46, uu. 
47. 12 Co. 42. | | I 

9. Maddox moved for a Prohibition againſt Wl en 
the Chancellor of Peterborough, becauſe he I 
libelled in the Spiritual Court againſt him, N che 
for Marrying without a Licence in Bedleſ- Wl fre 
don Church, ſuggeſting the Church to be a Wl wi 
Donative, and that the Donor ought to ap- Wl ins. 


point, ex Jure, Commiſſioners to viſit, and 
that the Ordinary had nothing to do with 


a 
it; and to Twi/den Juſt. the Suggeſtion Wl tn 
ſeemed good, but having another Benefice WW ir 


which was Preſentative, would not prant P 
the Prohibition. x Mod. 22. 1 Sid. 43). 
S C. Vide Co. Lit. 344. Cro. Fac. 63. Leiv. 
60. Mo. 165. Bro. & Go. 201, 
10. If a Clerk preach Hereſy, or other- 
wiſe offend, the Ordinary may not meddle 
with him, but the Patron may viſit and cor- 
rect, or deprive him. 13 E. 4. Bro. Go. 
202, Telv. 61, 62, Cro. Fac. 63. 5 
11. Deprivation by the Ordinary, in the 
Caſe of a Donative, is a Contempt, for 
which ſuch Ordinary ought to be puniſhed; 
yet it being a Nullity, it ſhall not hurt the 
Party no more than a Judgment at Com- 
mon Law, being given coram non Fudice, 
ſhall hurt the Parties, againſt whom it is 
given; and the Reaſon of the Caſe Vere 
and 7efferies in Mo. 228. ſeems to be 4 
Rule to this Point; and ſo in the Principal 
Caſe the Deprivation is meerly void ; for 
that the Biſhop, as Ordinary, could, by n0 
Means, have Juriſdiction, this being 3 
Thing 


wo 
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Thing wholly out of, and exempt from his 
ſuriſdiction, by the Law. Da. 46. 5. 47. a. 
12. The Parſon of a Donative is not 
bound to take a Faculty for Preaching, and 
if the Biſhop attempt to viſit, the King's 
Bench will prohibit him. 1 Mod. go. 

13: Hale ſaid, in the Caſe of a Donative, 
whether there be all the Ornaments requi- 
fre for a Church, the Biſhop ſhall not in- 


quire, neither ſhall he puniſh for not repair- 


ms. 1 Mod. 90. 

14. If the Biſhop viſit a Donative he is 
goilty of a Contempt, and if he gives Sen- 
tence of Deprivation, he incurs a Præmu- 
tire, Da. 44. a. Bro. Ab. Tit. Premunire, 
A pl. 29. | 

15. A Benefice donative by the Patron 
only, is a Lay Matter, and the Biſhop may 
not viſit it; and therefore may not deprive, 
and if he any wiſe meddle with it, he is in 
the Caſe of a Præmunire. Bro. Abr. Tit. 
JJ ͤ Eg tr gr 
16. The Viſitation of all the King's Do- 


natives belong properly to the Lord Chan- 


cellor. Fitz. Nat. Brev. 42. a. Dav. 46. b. 


or he may make a ſpecial Commiſſion. 


61 4.14. Dy. 293: 


1). Where Peculiars are in Lay Hands, 
ey are free from all erdintry Juriſdiction, 


the Archbiſhop, nor particular Biſhop, can- 
dot viſit, and Inſtitutions, Sc. by either, 
would be meerly void. 3 Lev. 211. 

Banco Regis, Mich. 1126. Caſtle and 
Richardſon. V 5 
18. The Plaintiff was choſen Chapel- 
Varden to a Donative, and was proſecuted 
n the Eccleſiaſtical Court, for not taking 


Nis. 
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his Oath of Office; whereupon he moved! 


for a Prohibition; for that the Chapel is 3 
Donative, and exempt of all ordinary Ju- 
riſdiction; but the Court were pleaſed to 
rule it, that though a Chaplain, or Parſon 
of ſuch a Donative, is not ſubject to Depri. 
vation, or Suſpenſion of the Ordinary ; but 
the Donor is only Viſitor in ſuch Caſe; yer 
as to other Officers, they 'are under the 


ſame Juriſdiction of the Ordinary as otherl 
Places; for the Parſon or Chaplain the Do- 


nor only puts in, not the other Officers. 
The Judges alſo agreed that a Pariſh-Clerk 
might be donative. 


XXVI. Chapels. 


1. Whether Eccleſia, aut Capella. | 


3 PON the Queſtion, whether it were 
Eccleſia, aut Capella pertinens al 
matricem Eccleſiam, the Iſſue was, whether 
it had Baptiſterium & Sepulturam; for if it 
had the Adminiſtratipn of Sacraments, and 
Sepulture, it was in Law judged a Church, 
2 Inſt. 363. 
2, Preſentation to a Chapel made it 2 
Church. Palm. 221. 


2. Are not Benefices in Judgment 


I. | puny Chapels are not within the Sta- 
tute of Pluralities, not being in the 
King's Books, nor deemed in Law as Bene- 


fices. Vide Stat. 21 H. 8. c. 13. 
2. Churches 


Jura Eccleſiaſtica, 


2. Churches and Chapels erected and en- 
dowed by private Founders, are not at all 
in the King's Books, nor deemed, in Judg- 


ment of Law, as Benefices. Vide Stat. 


21 H. 8. c. 13. 


3. By whom voi ſit able. 


. A® the King might anciently have 
founded free Chapels, and exempt- 
ed them from all ordinary Juriſdiction, ſo 


he may, by his Letters Patent, licence any 


common Perſon to found ſuch a Chapel, 


| and to ordain that it ſhall be donative, and 


not preſentable, and that the Chaplain ſhall 


be deprived, E9c. by the Founder, and not 
by the Ordinary, and this ſeems to be the 


Beginning or Original of Donatives in Eug- 
laid, and antiently all Biſhopricks in Eng- 
land were donative by the Crown. Peter 
Gregory De Beneficiis, ſaith expreſly, in ſo 
many Words. Si tamen Capellæ fundate per 
Laicos non fuerint a Dioce ſano approbatæ (ut 


Loquuntur) Spiritulafite non cenſentur Benefi- 


cla, nec ab Epiſcopo conferri poſſunt, ſed ſunt 
ſub Diſpoſitione Fundatoris ; ideo fundatores & 


redes eorum poſſunt tales Capellanias donare, 


fine Epiſcopo, cui voluerint ; tanquam Profana 
Beneficia : That is, if Chapels founded by 


Laymen were not approved by the Biſhop, 


and ſpiritualixed, they were not to be 


eſteemed Benefices, nor could be conferred 


by the Biſhop, or Ordinary, but remained 
at the Diſpoſal of the Founders and their 
Heirs, and they may give them to whom they 


pleaſe, 
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pleafe, without the Ordinary, as Things un- 


hallowed, or, as the Churchmen term it, 


tanquam prophana or unſpiritualized ; ſ% tht 
until theſe Profana Beneficia have received 
Epiſcopal Benediction, (let the Intention of the 


Founder be never ſo pious, or the Act never (1 
| beneficent and good with Reſpect to Religion, 


or Charity, &c.) they are not to be eſteemel 
Beneficia, without an Addition (as Additio 


probat minoritatem) but are in their Senſe, | 
o be termed, and looked upon too, as Prophang 


Beneficia; ſo that the Sanfity, muſt neceſſa 


rily ariſe, in the Senſe of ſome Men, not fron 


the pious Intention of the Founder, there is 10 
religious Weight in that, that all comes fron 
the pious Father, who breaths Bleſſmgs ; but 
where he bath not ſanctified, the Care is bt 
to the Lay Patron or Founder. 


2. The King ſhall viſit his Free Chapels, | 
and Hoſpitals. 8 Af. 29. Fitzh. Nat. Br, 


4 Re | 1 
3. The King is Ordinary of a free Cha- 


pel; becauſe it is without Cure de Animit; 
and when a Lapſe is, the King is not com- 


pellable to preſent, but the Ordinary, in 
the Interim, hath the Cure, and he ſhall 
provide for it. x Ro. Rep. 464. Tanen 
guæ re. 15 

4. If the King founds a Church, an Ho- 
ſpital, or Free Chapel donative, he may 
exempt the ſame, from ordinary Juriſdic- 
tion, and his Chancellor ſhall viſit the ſame; 


_ nay, if the King found the ſame, without 


any ſpecial Words of Exemption, the Biſhop 
ſhall not, but the King's Chancellor is to 


comes 
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domes in, without any Inſtitution or Induc- 
ton (which are the Matters which give the 
Ordinary Juriſdiction). 11 H. 4. Rol. Abr. 
5 . The King's or his Progenitors Free 
Chapels, no Ordinary ſhall viſit, but the 
Lord Chancellor. Fitz. Nat. Brev. 42. A. 

6. Twiſden, Fitzherbert ſaith, if a Chap- 
nin of the King's Free Chapel keep a Con- 
1 cubine, the Biſhop ſhall not viſit, but the 
King. 1 Mod. go. 


r King's Free Chapels; and 2 H. 5. doth make 
In bim ſo of all Colleges of the King's Founda- 
tion. 1 Mod. 84. I take this Statute only to be 
vi in Affirmance of the Common Law, for that 
not only the King, but even every private 
Funder, at Law, is natural Viſitor of bis own 
p, Wl Corities. 
; 8. If the Ordinary will viſit the King's 


7 tion to reſtrain him ; for no Ordinary, but 
n. te Lord High Chancellor, may viſit ſuch. 
in FZ. N B. 42. 4. s 
all SIE 
en 1 3 

4. Suits concerning them. 
o 1. Where to be tried. 
” 1. IF a Man hath a private Chapel, where- 
ur at the Vicar of A. is bound by himſelf, 
a or ſufficient Chaplain, to celebrate Divine 


Service every Sunday, and Feſtival Day, 
jk throughout the Year, privately for the Ma- 
es ſter, and his Servants, and Family, within 
"he 


. 7. The Lord Chancellor is Viſitor of all the 


Free Chapel, the King may ſue a Prohibi- 
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the Manor, Oc. Action ſur te Caſe lieth 


for the Maſter ; for though Divine Service 


be Spiritual; yet foraſmuch as by preſerip. 


tion, it belongeth to a private Perſon, and 


is to be performed, for his Eaſe, at his Cha. 


pel, within his Manor, Sc. it ſhall be in 
tended to have firſt commenced by Grant; 


and therefore, for Nonfeaſance of ſuch 3i- 


ritual Act, an Action ſar Je Caſe lieth, and 
Damages ſhall be recovered for them. 5 0. 
73. a. Vide 22 H. 6. fo. 46. ſimilar Caſe. 
2. David ones, Vicar of N. was libelled 
againſt in the Spiritual Court ; for that by 
immemorial Cuſtom, the Vicars of AN. had, 


by themſelves, or others, ſaid and performed 


Divine Service in the Chapel of CHaubun, 
for which there was ſuch a Recompence, 


and that he neglected ; the Defendant came 


for a Prohibition, and without traverſing 


the Cuſtom, ſuggeſted, that all Cuſtoms| 


were triable at Common Law; and Mr. Har- 
court urged, that it was enough for a Pro- 
hibition, that a Cuſtom appeared to charge 


the Vicar with a Duty, for which he was| 


not liable at Common Law. Et per Hit 
C. J. A Parſon may be bound to an Eccle- 
ſiaſtical Duty by Cuſtom, and when he is lo 
bound, the Spiritual Court may puniſh tim, 
if he neglects that Duty. The Cuſtom 
might have a reaſonable Commencement by 
Compoſition in the Spiritual Court, and be- 
gin by an Eccleſiaſtical Act, and a bare Pre- 
ſcription only is not a ſufficient Ground for 
a Prohibition, unleſs it concern a Layman; 
whereas here it is an Eccleſiaſtical Right, 


an Eccleſiaſtical Perſon, and an ecleſalt 
e ca 
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cal Duty, and the Preſcription not denied, 
notwithſtanding 2 Iuſt. 491. I, ſaid Lord C. J. 
Holt, never could get a Prohibition to ſtay 
2 Suit in the Spiritual Court againſt a Par- 
{on for a Penſion by Preſcription. Salk. 550. 
ſide 1 Vent. 3, 120, 265. 
z. Where is a private Chapel only for one 
and his Servants and Family, within his 
Manor of D. a private Action ſur le Caſe 


ſir le Preſcription ſhall be maintainable, by 


the Lord, Oc. for in fuch Caſe he alone, 
and none of his Family, ſhould have the Ac- 
tion; and though Divine Service be Spiri- 
tual, yet as it is by Preſcription, and belongs 
to a private Perſon, and is to be celebrated 
for his Eaſe and Convenience, within his 
Manor, it ſhall be intended to have com- 
menced at firſt by Grant; and therefore, 
for Nonfeaſance of this Spiritual Duty, an 
Action upon the Caſe lieth, and Damages 
ſhall be recovered therefore; and with this 
accords the Caſe of the Prior of Noobourne, 
anno 22 H. 6. fo. 46. but when the Chapel 
i not private to him and his Family, but pub- 
lick and common to all his Tenants (which 
may be many) of his Manor, no Action li- 
eth; for in ſuch Caſe, did an Action lie, then 
every Tenant, as well as the Lord, might 
have his Action upon the Caſe, and ſo infi- 
nite Actions be brought for one and the ſame 
Default. Et boni judicis eft lites dirimere, 
& expedit Rei public, ut fit finis Litium, 
propter communem omnium iutilitatem; and yet 
they ſhall not be without Remedy in ſuch 
Caſes, for that they may ſue for ſuch De- 
fault in Court Chriſtian, as is Litt. Jb. 2. 

+ = cf. 


vet, : 1 con- cap. Frantalmoigne, 30. 2 Vide 27 H. 8.27% 4, 
ceive, in the 5 Co. JWVilliam's Cale, fo. Ja, 13. 22H þ 


. - 


latter of theſe fo. 46. Sid. 34, 35. N 
Caſes, name- | 5 | "Wi 
ly, where the Chapel is a publick and common one for the Lord and 
His Tenants, Relief may. be properly ſought and had in Equity, with 
out going into the Eccleſiaſtical Courts, both as the Courts of Equity 
have a concurrent Juriſdiction with the Courts Chriſtian, and as alſo by 
the Rule, it is good Cauſe to give Equity Juriſdiction; for that thereby 
Multiplicity of Suits are prevented; and in the preſent Caſe probably the 
Court Chriſtian may reje& the Preſcription, &c. and then there mus 
be Reſort to the Courts of Veſtminſter-Hall for a Prohibition, or the 
Biſhop's Sentence may be erroneous, and then the Party muſt march gill 
at a great Expence further by Appeal to the Provincial, and even he 
poſſibly may pronounce a like erroneous Sentence; but be that as it 
will, even he is not the Dernier Reſort ; but then the Matter for Juſtice 
muſt be carried over to the King; all which tedious and expenſive 
Courſes and their Conſequences are ſaved, by allowing the Equity Ju- 
riſdiction I contend for in ſuch Caſes, as in the Caſe of a Copyholder, 
Cro. Fac. 368. 1 Rol. 108, and Mo. 842. | | 
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Of the Remedies. 
The Introduction. 9 G. 
I. To whom Mrits to be directed. 
II. The Vrit De cautione ad- 
mittend'. 
III. Aſſiza utrum, five Juris u- 
trum. 
IV. Writ of Right, of Adoowſon 


and Darreine Preſentment, and 
Quare impedit. 


1. The Difference, and where to 
be brought, &c. 


V. The Ne admittas. 


1. Nhat. : 
2. From whence ; uable. 5 SE £4 
3. What to be done thereupon, and 


of the Quare non admiſit. 
Vol. II. K k VI. The 
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VI. The Writ De clerico adit 


VII. The Quare non admiſit. 


g 1. Where it lieth, and to whom; 
> — 2, What a good Plea in. 
3. Contempts in. 


1. How puniſhed. 


£4 
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VIII. Quare incumbravit, 


| — 1. pere it lieth. 
— 2. Where to be brought. 


. The De vi laica removenda; 
0 LX. The Duplex Querela. 
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The Introduction. 


Conceive it not improper to conclude this 
Labour with ſome Mention of the ſeveral | 
Writs ſpoken of in the Proſecution of it; 
and as the Prohibition, aud Premunire, 
the Conſultation, and Attachment, and ſo mic 
the Learning thereupon, as I thought neceſſat) 
10 my propoſed End, bath been dealt of befo"t 
pretty fully, I apprehend, it would be needle] 
to ſay any thing further of them; and there! 
I ſhall proceed briefly to the other Proceſs ; ani 
firps 
L 7 
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I. To whom Writs to be diredted. 


F one recover againſt a Biſhop, he may 
1 pray a Writ to the ſame Biſhop, or 
to bis Vicar General, if he be out of the 
Realm, or to the Metropolitan. F. N. B. 


38. Q 


II. The Vrit De cautione admit- 
tend. | 


HE Writ De cantione admittend* ovght 
not to iſſue, till an Aﬀidavit be filed; 
that the Biſhop refuſed to admit of Caution. 
I Vern. 119. | 


III. Aſſiza utrum, five Juris u- 
trum. 


I AS SIZ A utrum, ſive Juris utrum, is the 
higheſt Writ that a Parſon, or Vi- 
car, can have, for Recovery of the Glebe, 
Sc. in Right of his Church. Co. Lit. 159. 

2. The Reaſon why theſe original Writs, 
Aſſiza utrum, or Juris utrum, are called by 
the ſpecial Names of Aſſize more than other 
original Writs is ; becauſe that by theſe 
Writs it is commanded to the Sheriff, quod 
ſammoneat Twelve, which is, as much as to 
lay, to ſummon a. jury; and becauſe by 
theſe Writs a Jury is to be ſummoned and 
returned, the Law calls them Afſizes, ab 
efetu. Co. Litt. 159. a. b. 


K 2 IV. Writs 
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IV. Writs of Right, of Advowſon, 
Darreine Preſentment, and o 
Quare impedit. gi gd 


1. The Difference, and where 10 
be brought, && —— 


1. AF Advowſon of Churches there are 


: but three original Writs. 1. A Writ 
of Right, and the other two are of Poſſe. | 
ſion, 1. Darreigue Preſentment. 2. Quare 


- :mpedit, Stat. 13 E. 1 c. 5. Vide Keble; | 


Readings ſur ceſt Statute in Gray's Inn Hall, 


anno 1638. 


2. A Quare impedit muſt be brought in 
the County where the Church is. Fitz. Abr. 


| Rare non admiſit, 1. 


V. The Ne admittas. | 
| Ne admittas is a Writ which lieth for 


1 the Plaintiff in a Qnare impedit, or 
Darreigne Preſentment, and it ſuppoſeth the 


Biſhop will admit the . Defendant's Clerk, 
pending the Suit; and therefore this Writ is 
directed to the Biſhop, and it ought to be 
ſued in fix Months after Avoidance ; for 
after the ſix Months elapſed, he may not 


have this Writ, but of the King, Nullum 


tempus occurrit Regi; therefore he is not 


ried up to the ſix Months. Fitz. N. B. 37. F. 


And the Defendant may ſue this Writ 8 
IS | we 
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well as the Plaintiff; but this Writ doth 
not lie, unleſs a Plea be pending in the King's 


Court, by Quare impedit, or Darreigne Pre- 


ſentment. Fitz. N. B. 37. H. 


2. Eu om whence i ſſuable. 


T may be granted out of the Chancery 
directed to the Biſhop, That he do not 
admit, Sc. before that the King be certified 
in Chancery, that a Plea of Qñlare impedit, or 
Darreigne Pre ſent ment, is pendant in the Com- 
mon Pleas; and if, in Truth, there be no 
ſuch Plea pending, then the Party grieved 
may require the Chief Juſtice, to certify the 
King in his Chancery, that no Plea is pend- 
ing, that the Party may have a Writ for 
the Biſhop to proceed. Fitz. N. B. 37. H. 


3. What to be done thereupon, and 
of the Quare non admiſit. 


W E N one ſues a Quare impedit a- 
gainſt another, and after, pending 
the Suit, he ſues a Ne admittas to the Bi- 
ſhop, Sc. and then they accord or agree in 
the Common Bank to preſent by Turns; in 


ſuch Caſe, he may have a ſpecial Writ, out 


of Chancery, to the Biſhop, to admit him, 


who ought by this Accord and Agreement, 
to prejent to the firſt Turn; bur firſt the 


King is to ſend a Certiorari, to the Juſtices 
of the Common Bank, to certify him in hs 
Chancery of this Accord, and upon. ſuch 
Certificate the King is to ſend his W rit to 
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the Biſhop to admit ſuch Clerk, as by the 


Accord ovght to have the firſt Preſentment 


and Turn; and the Form of the Writ is in 
the Regiſter, and in Fitz. NM B. 39. E. P. 
2. If one recover an Advowion, and hath 


a Writ to the Biſhop to admit his Clerk, 


and he will not admit him; then the Party 
may ſue an Alias and Pluries, or Attach- 
ment, Sc. or a Writ opt of the Chancery, 
or Common Pleas, at his Election, de Quare 
non admifit, as well in Term-time, as in Va. 
cation; bur it is better in Term to ſue in 


the Common Pleas, and in his Writ he 


ovght to rehearſe the Recovery. Fits. N. B, 


47. C. Vide Fitz. N. B. fo. 48. Tit. A. 


incumbravtt. 


VI. The Viit De clerico admit- 


tendo. 


FT HIS is a Writ directed to the Biſhop, 

for the admitting a Clerk to a Bene- 

fice, upon a Ne admittas, tried for the Party 
who procured the Writ. Regiſter, fo. 31. 


VII. The Quare non admiſit. 


1. There it licth, and to whom. 
iT HIS Writ muſt be brought where 
the Refuſal was. Bro. Abr. Suare 


now admifit, 3. 


2. If one recover his Preſentation againſt 
the Biſhop, he may have a Writ to the ſame 
Biſhop, or to the Metropolitan, to admit bis 

Clerks 


"APPENDIX 


Clerk; ſo if a Man recover . * 
Rez. N. B. 38. B. . 8 


503 


iu, a 5 Plea in. 


TT is a good Plea in Quare non admiſit, to 
ſay, That the Church is litigious. Fitz. 
Abr. Quare non admiſit, KO 12. 


1. How puniſhed. 


F. R all Contempts againſt any Court of 
Record, by Command of the King, by 
his Writ under his Great Seal, the Offender 
ſhall be fined, and impriſoned ; as in Qrare 
non admiſit, rare incumbravit, &c. Attach- 
ment ſur Prohibition. 8 Co. 60. 4. 


VIII. Quare incumbravit. 
1. here it lieth. 


Bp NS Judgment a Snare incumbravit 
does 2 lie. Fitz. Abr. Quare incum- 
bravit, 1. | l. 

2. A Quare incumbravit lieth not, unleſs i 
a Non admittas be directed to the Biſhop, 110 
pending the Writ. Fitz. Abr. Quare incum- 
bravit, 3, 5. 

3. Quare incumbravit lieth, where the Bi- 
ſhop incumbers infra tempus ſemeſtre, though 
no Action be obtained before of the ſame 
Church. Fitz. Abr. Quare incumbravit, 5. 
K k 4 4. It 
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4.̃. It was adjudged per Cur', That one 
might have a are incumbravit without ta- 
king any Notice in his Writ or Count of 
any Recovery. Fitz. Abr. Quare incumbra- 
wit, ). 15 e 

5. If one recover againſt a Biſhop, by 
Quare impedit, or Aſſize of Darreigne 


Preſentment, if the Biſhop's Clerk be in, he Wl Ct 
who recovered hath his Election to have a Di 
Quare non admiſit, or Quare incumbravit, G. Wl i 


: 


Fitz. Abr. Quare incumbravit, 7. Vide antea Wl 


Quare non admiſit. : 

Li 

8 V 

2. Where to be brought. m 

Quare: incumbravit is to be brought a3 

where the Church is. Fitz. Abr. Quare d 

non admiſit, 1. n 

=” | t 

| : it 

IX. The Vrit De vi laica remo- Wl # 

W vend'. | | 
TH IS Writ lieth where any Debate is 

| between two Parſons, or Proviſors a 

for a Church, and one of them enters into Will : 

the Church with great Power of Laymen, \ 

and holds the other out with Force and | 


Arms, in which Caſe this Writ lieth for him 
ſo holden out, directed to the Sheriff, that 
he remove the Power which is within the 
Church: And the Sheriff ſhall be command- 
ed, that if he find any Men there withſtand- 
ing, that he take the Power of his County, | 
if need be, and arreſt the Bodies before the 


King at a certain Day, to anſwer the Con- 
| tempt. 
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| + a 
empt. And this Writ is returnable, and | || 
hall not be granted before the Biſhop of 10 
the Place where ſuch Church is; hath certi- 4 170 
fed in the Chancery ſuch Reſiſting and 1 
Force, Law, Terms, ſub hoc Tit. It is ſaid, _ 
that this Writ is | tm not only upon 1198 . | 
ſuch Certificate of the Biſhop into the i 
Chancery, that there is ſuch a Force in his 1908"! 
Dioceſe, but alſo upon a Surmiſe made . 
thereof by the Incumbent himſelf, without 1280! ! 
ſuch Certificate of the Biſhop; and there is 1 
a ſeveral Form for either Caſe. Bloum's - j 
Law Dif. and Cowel's Interp. ſub hoc Tit. 4 | 
Vide Secular Clergy, Where ouſted, The Re- Wi | 
WT. 3 „ 

2. The Writ, De vi laica removenda, lies, „ 
25 well upon a Surmiſe made by the Incum- TH! |! 
dent, or he who is grieved, Sc. without „ 
any Certificate made of it in Chancery by . 
the Biſhop, as upon a Certificate made of Wh | 
it in Chancery by the Biſhop. Fitz. Nat. e 
8 L % 

3. For the Form of the Writ, ſee Fitz. 1008/15)! 
Nat. Br. 54. E. F. 55. A. B. | "14. Bf 

4 If the King collate to a Prebend of i 
any Biſhop by Title devolved upon him, = | 
and the Biſhop make Reſiſtance; then the 14 
Writ ſhall be directed to the Sheriff, and =_ | \ 
ſhall be, prout Fitz. Nat. Brev. 54. E. F. Wi | i! 

5. This Writ, De vi laica removenda, „ 
may be made returnable, or not returnable, | „ 
a the Pleaſure of him who ſues it out, and , 
may be returnable in the Common Pleas, as I 
vell as in the King's Bench. Fitz. Nat. Brev. 10 
AS 8 M 

6. By | 
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remove the Incumbent in Poſſeſſion of the 
Church, whether ſuch Poſſeſſion be rightful 
or not, but only to remove the Force, and 
to ſuffer the Incumbent to- injoy his Poſſe 
ſion; and if the Sheriff either hath, or will 
remove the Incumbent in Poſſeſſion, the I 

cumbent, ſo in Poſſeſſion, ſhall have a Wrix 
directed to the Sheriff, commanding him 
that he do not remove him, Oc. if he hath 
done it, that, without Delay, he make A- 
mends; and if he do it not, the Party may 
have an Alias and Pluries, and Attachment 
againſt ſuch Sheriff. Fitz. Nat. Brev. 44 H 


X. The Duplex querela. 
71D E Eecleftaftical Courts ſubordinate, 


In Caſes where, &c. and The Matter 
Preſentation. 


The End of Vol. II. 
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minable in the Temporal Courts. Page 


Wes 312 
8 Lau. bid, 
1. In Courts Ai, . 
1. At Law, i 
1. Of Chartels, Debt, Lay Res &c. ibid. 
2. Rules iu. 516 
3. Though in ordine ad Spiritualia, 518 
4. Boundaries of Pariſhes, &c. ibid. 
5. Where the Matter bath been determined 
at Law. 519 


6. Where Suits pending both at Law and in 
the Spiritual Court at the ſame Time Jo 
the ſame Matter. 

5. Where the Party is ſued in the Eccleſi 10 
cal Court ſor Acts done in the Temporal 
Courts. $22 

8. Though the Court granting the Prohibition, 

| Vee. bath not Furiſdiction of the Matter in 
Suit, nor can determine the ſame. - -422 


1. General. ibid. 
2. Tet in ſome Caſes the Temporal Courts will 
allow theſe Courts to Hold Furiſdiction of 
Matters of which they bave not ſtricto jure 
 Cognizance, on Account of the Aptneſs of 
the Remedy which the Eccleſiaſtical Courts iu 


ſuch Caſes apply or give. 525 


9. For holding Plea of Matters cognizable in any 
of the Inferior or other Temporal Courts. 527 


1. As Peculiars and other like Furiſaifions, | 


ibid. 
2. In Eaity. 529 
I. In general. ibid. 


2. It here 
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| 2. Where:the Ecclefiaftical Conrts bath not 
Furiſdittion but the only Relief is in R- 
_ quity. Page 531 


3. Where Suits pending at the ſame Time for 
| Ecileſiaflical Court. 
4. Where the Ecclefiaſtical Court bath not Fu- 
riſdiction of the whole Matter, or cannot 
give ſuch full Relief, Direction, or Order 
therein as Equity can. 8 ibid. 

1. In Caſe of Infants. e 
2. In Caſe of Guardians and Infants. 535 

1. As to Matter of Intereſt Money and giving 
Security. ibid. 
3. In Caſes of Baron and Feme. 536 


Feme, &e. ibid. 
2. Alimony. | - 537 


4. As to perſonal Eſtates. : 538 


V. The Eccleſiaſtical Courts are 
1 ſubordinate and ſubject to 

' the Controul of the Superior 
Temporal Courts in many Caſes 


where both the Matter and the 
Perſon, or one of them, either 


are of Eccleſiaſtical Sort, or are 
jþ pretended by Eccleſiaſticks to 
67 Tin 
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the ſame Matter both in Equity and in the 


5364 


1. To compel an adequate Settlement on the 


1. To go in Exoneration of the Real. ibid. 
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B. The Perſon. 
C. Both. 
A. The Matter. . 
1. Matters Matrimonial, or of Le. 
Zitimatiom or Baſtardy. 41 
1. e SN ibid. 
2. Who may marry, and what neceſſary 
l bereumo. 16 
3. Who a Baſtard, and . diſabled 
as ſuch IG: 
oh IWhere theſe Matters are to be tried. 
18 


5. Muft be firſt moved in the N emporal 
Cou 16; theſe Courts not having 
original Cognizance of them. 20 

6. Theſe Courts muſt on receiving the 

King's Command proceed inconti. 
nentiy notwithſtanding any Appeal or 
Inhibition. 27 

7. Certificates of theſe Matters. 30 


1. What previouſly neceſſary thereunto. ibid. 
L. What Evidence good in theſe Caſes. 


| ibid, 

9. Sentences of n aud Divorce. 

3 31 
1. . hens to be pronounced and with what 
Sotemnity. | 1 Od; 
2. The Cantions therein. bbid. 


10. The Judges in theſe Cafes. 32 
1. Their Neglef or exceeding in their 


Duty how puniſhed. 4 ibid. 
11. Appeals in theſe Caſes. 32 
1. General to, ibid. 


II. Mat- 
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II. Matters Teftamentary and Le- 
gatory, &c. | \ Page 33 
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1. The Authority of the Ecelefiaſtical | 
Courts in theſe Matters, and from . 
whence derived. Ss 1 

2. General to Mills and Teſtaments. 35 | 

3. Whether good or not. ibid. ith 

4 Who may make a Will or Teſtament, — 4 
and who not. 38 1008! 

£ The King and Queen. ibid. ſ 
2, Femes Covert. 39 I! 
3. Regular Clergy. \— | 
4. Biſhops. ibid. 1 
5. Citizens of London. 41 4 
6. Infants. ibid. 14 
7. Perſons outlawed and conviit iu Præ- 
munire. ibid. 
8. Aliens. 42 
9. Jointenants. ibid. 
10. Perſons excommunicated. ibid, 


5. Of Donations Cauſa mortis. ibid. 


1. What and its Operation. ibid. 
2. Not favoured in Law. 43 
6. How and by whom Wills and . eſta- 
ments are to be conſtrued. ibid. 

5. Executors. 2 45 
1. Who are ſuch. e ibid. 
2. Relief amongſt them. 46 


3. Whether Truſtee for next of Kin. 47 
4. Where the King is Execlitor. $57 
5. The Hxecutor's Aſſent to Legacies. ibid. 
6. His Authority aud Power over the Te- 

ſtators Eſtate. = 58 


M m 4 1. Before 
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1. Before SETS 

2. Aﬀter T probate, | Nees Page 58 

| 5. The Probate. | | | 60 

1. Geneyal to. ; ibid. 

2. To whom to be granted. 61 

3. The Neceſſity of the Wills being proved, 62 

4. Where to be proved. N 

1. Where the Teſtator had no Aﬀets i in _ 

land. 63 

2. Biſhops Wills. _  tbid, 

3. I here Bona notabilia. ibid. 

4. Where particular Cuftom. ibid. 

5. Peculiar Furiſdiftions, 64 

5. How far the Probate ood. 

6. Whether may be, "and wherefore, and 

5 Hoco delayed. 68 

J. Where Fraud or Practice. 75 

r. i bere to be tried. ibid. 

8. Revocations, 80 

I. Of Wills, ibid, 

1. General, ibid. 

2. Whether good and Pk far. 82 
1. pro toto. ibid. 

1 uber Pro tanto. 83 

2. Of Probates. 84 


I bother good Cauſe or not of Refuſal. ibid, 
9. Renuuciatious of Executenſoips. 85 


I. Good or not. Ibid, 
1 ©. = 
1. Hat ATC. jb id. 


1. Ge- 
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of the CONTENTS. 


2. * to be marſtalled.. wo Page 98 


11. Accounts. e ee 89 
1. Whether of Eccleft ical pee ibid. 


12. Suits concerning theſe Matters. ibid. 


x. General to them. ES © 3 
2. How, where, and in what Caſes to be in 
lbe Temporal Courts. 7 08 
3. Appeals in. ibid, 


III. Adminiſtrator and Aiminigre: 
tion. did. 


1. The Ordinaries Authority. dbid. 
Kay * 3 bim. ibid. 


2. He is but a miniſterial Officer of the 


Law and the King's Courts. 91 
3. F be refuſe Adminiſtration to whom 
"= how be is to be puniſhed. ibid, 
4. Where be hath the Deceaſed Effects 
in his Hands. 92 

2. Mbo to grant Adminiſtration. 93 


| 1 Veet. 77 ibid. 
2. Where Bona notabilia, and what to 

— ſo deemed. me 
3. Where Cuſiom or Preſcription. 96 
Whether it may be, and wherefore, 
and bow delayed.  ., ibid. 


5. Whether. Adminiſtration be good, void, 


or voidable. B 


6. Adminiſtration Bonds. 10 


1. Muſt be as the Statute direckt. did. 


i To whom Adminiftration to be grant ed, 


and with what Cautios. 102 
3. Ad- 
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3. „ Ae neter, | Page 116 


I. Mao and what be ts. bid. 
C: 2. General to. ibid. 
3. When the Goods of the Intefiat are 


ſaid to be in the Adminiſtrator. III 
4» He is not compellable in the Spiritual 
5 Qurt to diſtribute or account. ibid. 


3. In wbat Order be is to Pay. Debts. 113 
: 3 Diſtribntion. 8  bbid, 
1. How to be made. | ibid, 


1. Mit be accordi ing to the Rules of the 
Gn Law. ibid, 


"4 
— 
1 2. 


5 Actounts. _ 8 4 PINE. 114 
1. Fraud, in paſſing.”  * ibid, 
1. Relieved in Equity. 1 

6. Where Matter of Aiminifrtin to | 
de tried. ibi. 


5. Appeals in. ii 
1. Meir Effects. . 


IV. Matter of 4 7 thes. ibid. 


1. Central. C 
2. The ee. 8. | 116 
3. What, bow, and to whom due. ibid. 
4 What great and what ſmall, 117 


S6. Wha capable of, 118 
6.-Who and bow 8 from. 119 

7. Modus. 55 121 

1. What 4 good one. ibid. 


2. Whether defiroyed. | 122 
1. By latiatin. 5 i ibid. 
3. the 


3. How to be pleaded. Page 122 
4 Where to be tried. 1 


N gh 2 ngt,to be paid. 126,4. . 
may hade an, and what Re- 


" medy againſt a Demand of Tithes. 


| 134 
10. Suits. ibid. 
1. General. {| i. 
2. Where to be tried. a 136 
1. General. | ibid. 
2. Where Compoſition. ©2037 
3. Where Bounds of Pariſhes, &c. come 
in Queſtion. 141 
4. Where ſevered from the nine Parts. 
142 
5. Where the Validity of a Deed comes in 
Queſtion. ibid, 
6. Where the Snit is improper bow the 
Party is to be puniſhed. 4. 
„ nas 
The Introduction or Author's 
Apology. ibid. 
1. General. — 
2. Rules. ibid. 
3. Colleges and Hoſpitals 2. 
1. The Difference. ibid. 
4. Charity may not burt ther s Righr 
tb! 
5. bat may be given thereto, or out 
of what, and when. 153 
6. To purſue the Intent of the Founder. 
156 
7. How 
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7. How au. © Page 158 
8 General. N 


5 By Cmſtruction. N 26 det 159 
3. Where not good as a wi 15 whether 


good as an Appoinment..” 160 
4. Where have been long dormant. 165 


. Defetts ſupplied for. ibid, 


| 1. Where it would be void in any other Caſe, 


as being againſt the Rules, of Lau, ibid, 


2. Where the Poor either are not a Corpo- 


ration, or not one capable. 2-2 + *hG 
3. Where given by Tenant in Capite. 16) 
4 Where given by Tenant in Tail. 168 
Js. Mpere given by Copy bolder. 170 
6. Where, given by Fenie Covert. 171 
7. Whether may lay the whole Burden on 


: 8 any one or more, or muſt ſeek ſeveral 


RNenmedles in Proportion. ibid. 
38. Jo take Improvements. 172 
* Arrears to 80 in ei of the 

Charity. 174 
10. Whether to contribute. 175 


© 11. Out of what to be paid and ſecured, 


where no particular Eſtate or Fund ap- 
' pointed for the Purpoſe. 177 


12. Truſtees to execute the Truſt or Trau 


fer. did. 


5 13. Exempt from all Ordinary Juriſdiction; 


and here of the Viſitatorial Power, 198 


1. Viſitation. _ ibid, 

1. Who may and who may not. ibid. 

1. The Ordinary may not. ibid. 
2. The Croun. 181 


L, The Crown, or the Lord High ance 4 


Viſitor for the Crown. 


3. The 


Is CONTENTS. 
3. The Finder, © © © Page 192 


1. General, IE AS ibid. 
2. His Authority. | E ; 18; + 


4 Vi ;fitor by Deſignation or Appointment. 187 
1. General. ibid. 


2. How appointed. 194 


5. The Ads of the Viſitor. 195 


1. Whether may be inforced by Authority of 
the Temporal Courts. 1 


6. What a good Evidence of the Viſitatoriai 

Power. 203 
n. Whether the Viſitatorial Feuer may be and 

bow extinguiſhed, or ſuſpended, and the 
Remedy in ſuch Caſes. ibid. 
8. Whether Offences againſt the Eftabliſhed 
Statutes of a College, &c. may be, and by 
whom, and bow pardoned. 205 


VI. Railing. „ 
VII. Scandal, Slander or Defama- 
tation. 209 


1. General to. ibid. 
2. The Incidents. ibid. 
2 Who may ſue for. 210 
4 Where the Words are not intelligi- 
ble. 211 
5. Where are only Words of Heat. ibid. 


6. Where of Eccleſiaſtical Coznizance. 


213 

7. Where Words of Eccleſiaſtical Cog- 
nizance are mixt with Words ac- 
tionable at Law. 214. 
8. Where the Words are afionable at 
Law. 216 


9. Where 


bes — — 

— 
ͤ—ͤ—— ’ As re — z — ——ꝛ— rr. = 
3 


2 — — * 5 2 
— 


OE — — — — 


PP 


. TA — 
— — 


br , 
— 444 
2 


—— — 2 


— as _— _—_ — O 2 2 W , bo DN * — - . 
— p=y 3 Cs a ANY WY — "O08 4 2 
— — 2 — 2 — — = HEY > 
— — — es P - — In ng — 
Nr ES Rr 2 Rr nee - 2 on. pay — — ef iow > ogy — 
0 — * — 5 5 — — 2 — 6 - ** * D re 3 : Pri caps. 
. WITH poet 2 pgs — — - 225 * at _ Pr 1 . — Fm Spec 4 - - 
f — — — £ g c Lo Ts —.— — — >= ni e CO EO an nopns. ge. -— 16RD 
l os. Se : - 4 \ \ 5 E "3 vo = - = 2 ＋ — 3 1 2 
"2 I 7 3 II 2 * p ren, — — on : 5 ——— " 
Ip 2 8 A Wm — * — 
I - —— - * J — — voy 0 — — — 
ö " 2 k * ; 
— er uy 2 | | | 1 8 
0 * \ 4< j as by 4 C - - 4 . 3 4 
. > 2 by ä — 5 L W 9p. 7 1 , 7 * —— . er tf ho ant tre io Bs. ec eee 22 S 0 2 
i l — * n "ut" E OR ESTI L e > . 8 5 <IF : 
re 2 , 4 WF" . 2, 4 2 n ene : ; , he 2h . n * 
- - ; N + * 5 * 8 — . 


— —— — —— — —— * ＋ * — — 2 2 — 


* 


n 


1 e N mY 


* W dee 1 TA B LY 


9. Where the Words are ſpoken in 4 
Place where by Cuſtom or Preſcrip. 
tion an Alion lieth for them. Page 


21 
10. Where the Words are not aims 
ble at Law. 219 
11. Mbere ſpoken by Men of Profeſſion, 
220 
. As Judges, Counſel, Kee. ibid, 
12. Faſtification. * 221 
13. M bo to bold Plea of. 222 
VIII. Penſions and Annuities. ibid. 
IX. Oblations or Offerings, &c. 226 
X. Obventions. „ 
XI. Mortuaries. „ 
XII. Proxies, Procurat ions, Syno- 
dals, &c. 229 
XIII. Symony. 232 
XIV. Solicitation of Chaſtity. 233 
XV. Fornication. 234 
XVI. Inceſt. ibid. 
XVII. Adultery. ibid. 
XVIII. Divorce. 235 
XIX. Perjury. | ibid. 
XX. Pro Læ ſione fidei. 237 
XXI. Forgery. 239 
1. Ceneral. ibid. 


2. Where to be ſued, aud how puniſo- 
ed if irregularly proſecuted. ibid. 
XXII. Sebiſin. 240 
1. bat, &c. ibid. 


2, Where to be tried, and in what 


Caſes. = "—_ 


— Hereſy or Miſcreancy. ibid. 
. XXIV. Blaſ- 
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XXIV. Blaſphem Page 243 
XXV. Ahe TT Lf 
XXVI. Matters belonging fo 115 
Cburocb. ? = 
1. Bells. ibid. 
2. Seats or Pews. 244 
3. Way to Church. 245 


4. Where Churches united and the Pa- 
riſbionors are ſued in the Ecclefiafti- 
cal Court to come to one Church. 247 


E Repairs of the Church. ibid. 
. Where to be tried. ibid. 
2. Who an Iubabitant to contribute there- 
unto. 250 


6. Ornaments of the Church. 251 


1. Who and bow 10 be rated thereunto. 


ibid. 

2 Who and in what Caſes bound to con- 
tribute. 252 

"7, Repairs aud Ornaments of ee 
both. 253 
1. Where to be tried. ibid. 


8. Arms 2 
ſtones. | 256 


XXVII. Poors Rates. 283857 


Theſe Courts may not try. ibid. 


Monuments and Grave- 


XXVIII. Pariſh Offices. 258 
1. Who privileged from Serving. ibid. 


XXIX. Bounds of Pariſhes. 259 
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Clerk. 263 1. 

r. General to. ibid. 2. 

2. Pleas in. = 265 3. 

14 5 II. Where Clerk Criminofus. zbid. 5 

| | III. Scandalous Words ſpoken of a & 

| : 4 (Clerk. : 269 1.4 
Vide ante Scandal, Slander or | 

Defamation. ibid. 6, 


IV. Ecclefiaftical Officers. 22 


r. Scandalots Words ſpoken of. ibid. 
2. Their Offices rriable | in the Tempo- 


ral Courts. ibid. 

x; Chancellors, Cc. ibid. 

2. Surrogates. l 

| 1. Who to be, and bis Duty, ibid. 
3. Proflors. , 276 
1. How retained and bis Duty. ibid, 
4. Regiſter. 278 

1. Is a Temporal Officer. ibid. 

2. His Duty. | 282 

I. General to. | ibid. 

2. To ſet up Tables of Fees. 263 

. i 5. Apparator. | 284 

1. N hat. ibid. 

2. His Office. ibid, 

1. His Duty therein. bid. 

2, Is 2 286 


1 6. Pariſh V 


of the CON TE NTS. 


6. Pariſh Clerks. Page _— : 
. Sextons. 304. 
8. Church-wardens, Sideſmen, &c. Vide 
Matter XXVI. 305 
1. General. ibid. 
2. Who to chooſe. 308 
z. Their Accounts. 311 
4. who to preſent. 314 
5. Their Duty. 316 


I, . As to Strangers preaching i in their Churches. 
ibid. 
b. As to their Attendance on the Eccleſiaſti- 


II. Church and Church Livings. 344 


1. By whom founded. 


ibid, 


2. When began and bow may be ob 


tained. ibid. ; 
3. Whether Dignities or not. 345 
4. Void or not. ibid. 
I, Hhere to be tried. ibid. 
Vor. IL N n 4. The 


cal Courts. 317 
2 School-maſt ers. ibid. 
Whether need the Oy Licence. 
ibid. 
2. Not removeable at the Ordinary's 
Pleaſure. 333 
3. As to licenſing Diſſenters to teach 
School. ibid. 
10. Midwives, &c. &c. &c. 334 
*. Both. 342 G 0 OJ — 
I. Spoliation. ibid. 7 
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An Analytical T AB L E 
5. The Profits thereof. Page 3 47 
I. The Ordinary not to meddle with. ibid, 


| 2. Where to be ſued for. ibid. 

| III. Celebration of Divine Service. 

| ibid. 
IV. Pariſh and Pariſh Churches. 

| | 348 
V. Sacraments. ibid. 

| 1. Baptiſm. e ibid. 
| 1. Fees for. ibid, 
2 2. The Lord's Supper. 349 
VI. Church Dues. 350 
0 1. For Churching. Nomen. ibid. 
3 2. For Burials. K | 
| 3. Baptiſm. Vide Sacraments. 357 5 
| VII. Dilapidations. ibid. 
| 1. Rules in. ibid. 
2, Where and how REF ibid, 

| 3. Who to have Remedy for. 360 

| 1. General. ibid, 
2. Againſt whom. 361 
4. How to be pleaded. ibid, 
VIII. The Clergy may puniſh their 

| vn Members. 362 
3. Corral fo. i ibid. 
| 2. Rules in. „ 

| IX. Preſentation, Adm fo bon, Inſti- 
| | i 8 * tution and Indutiion.  3"3 

| „„ Preſentation. | ibid. | 


1. The 


of the CONTENTS. 


1. The Duty of Ordinaries to Patrons in 
ſuch Caſes. Page 373 
2. By the Patron. 374 
3. By Lapſe. 377 
4. Where the Right to be tried. 319 
2. Admiſſion, 380 
1. Nhat. ibid. 
2. M ho to be admitted, ibid. 
* Inſtitution. . 382 
. What it is and its Effect. ibid. 
2. Where Admiſſion and Inflitution may 
"bo refuſed. ibid. 
* Induttion. 383 
. What, bow performed, and its Effect. 
„Abit. 
1. General to. bid. 
2. Where triable. 384 
3. Wherefore delayed. 386 
5. General to Admiſſion, Inſtitution and 
Induction. 387 


t. Who may be a Prieſt or a Deacon, 
when, where, by whom and before 


whom to be oracred or ordained. ibid. 
2. The Office of Biſhops in theſe Caſes. 
| Vide antea Preſentation ; The Duty of 
Biſhops to Patrons in ſuch Caſes. ibid. 
3. Mhere to be tried. 388 
X. Ability and Nonability of Clerks. 

392 

1. Where to be tried. '-- this. 
XI. Refuſal of Clerks. 393 

?. N here ore may be. ibid. 
Nen 2 | XII. Or- 


An Analytical TABLE 
XII. Ordinaries Licences. Page 393 
1. Whether abſolutely and eſſentially 


neceſſary. ibid. 
1. Mere ſuch Clerk hath been licenſad 
before. ibid, 
XIII. The Subſcription of Clerks, 
| „ 
XIV. Where one may be ſaid to b 
compleat Incumbent. 396 | 
1. General. | : ol 
2. What Intereſt be hath in his Bene- 
fice. ibid, 
XV. How Clerks are privileged. 
395 
XVI. How reftrained. ibid, 
1. From ſecular Concerns. ibid, 
XVII. Reſidence. 401 


XVIII. How an Incumbent may va- 
cate his Eccleſiaſtical Benefies. | 

EW 403 

I. By Acceptance of another incon- 
patible without Diſpenſation, &c. 


ibid. 
1. General to. ibid. 
2. The Patron's Right to preſent in ſuch | 
Caſes, 414 | 
XIX. Wherefore a Clerk may be re- 
moved. 415 
XX. Deprivation. ibid, 
1. What it is. ibid. 
2. The Sorts. _ 


3. I bert- 


of the CONTENTS. 


3. Wherefore one may be deprived, and 
who muſt do it, and in what Caſes. 
Page 416 

4. How tried. 422 
XXI. Where a Clerk is ouſted or 
diſturbed. ibid, 

1. Ouſted, ibid. 
2. Diſturbed. 424 
XXII. Chaplains. 425 

1. The Kings. ibid, 
1. Their Reſidence. ibi. 
2. Other Chaplains. Vide Court of Fa- 
culties ante. 426 
XXIII. 7. be Duty of the Clerg y. 

| ibid. 

The IntroduQtion. ibid. 

1. As to their Faith, &c. 429 
2. To be regular and ſober in their 
Lives and Converſation. ibid. 

3. As to their Habit. -— $3 
I. General. ibid. 
2. In Cathedral and Collegiate Churches. 
434 

4 To keep their Orders. 435 
5. Marriages. —_— 
1. When, where, and with what Caution 
to be celebrated. ibid. 
6. The Sacraments. 438 
1. Chriſtening Children, &c. ibid. 
„ ve Lord's Supper. 440 


Nuz — 


An Analytical TABLE 
1. How often in the Tear the Parſon is to 
communicate bimſelf, and to adminiſter to 


others, and where. Page 440 
2. I ho not to be admitted to the Sacrament, 
or not till when. | 442 

7. As to the Sick. Rs, ibid, 
8. As to Burials of the Dead, 441 
9. Bound to keep Regiſters. 445 
10. In Relation to Recuſants and Ex- 

ſee rn pages ibid. 


Bound to inſtruct the Ignorant and 

1 them the Catechiſm, &c. 44) 
12. As to Confirmation. 449 
13. As to others preaching for them. 


ibid. 

14. How often Bound to officiate them- 
elves. ibid. 
15. Pluraliſts. 451 
Sometimes to reſide. ibid. 


. To have their Cures ſufficiently ſup- 


45 plied. | ibid. 
16. Their Duty to their Ordinariss. ibid. 

. General, ibid. 
A their firſt Viſitation. 452 
XXIV. Appropriations and Impro- 
Priations, :- „ 

1. Cen %o ibid. 
2. How made. 1 
3. How came to the Crown. 457 
4. How into Lay Hands, 458 
5. Are grantable over or transferrabie 
459 

6. How favoured. "000 
2. General, ei 


2. There 


of the CONTENTS. 
2. There can be no Uſurpation of _ 
Page 
3. Preſumption for, or in favour of ho. 
ibid. 
1. Though defective. 5 ibid. 
7. Suits concerning. 468 
1. To be in the Temporal Courts. ibid. 


8. Exempt from ou FariſdiGtion 
472 

1. General. . — ibid. 
2. Cannot be ſeq nefler'd 478 
3. ſitable only by the Patron. 479 


XXV. Donati ves. 485 


1. How favoured. ibid. 
I. General. ibid. 
2. Exempt from Ordinary Viſitation and 

Juriſdiction, and only viſtable by the 

Patron or Donator, or Viſitor appointed 

by him. 486 


XXVI. Chapels. 490 


1. I bet her Eccleſia aut Capella. ibid. 

2. Are not Benefices in fudgment of 
Law. ibid. 

3. By whom viſitable. Abid- 49. 

4. Suits concerning them. 4.93 


1. I here to be tried. — 
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An Analytical TABLE, Ee. 


II. The Writ De cautione admit. 


tend'. Page 499 
III. Aſſiza utrum ſive Juris utrum. 
i hid. 


IV. Writ of Right of Advowſon and 
DParreigne Preſentment, ang 


Quare Impedit. 400 
1. The Difference, and where to be 
| brought, &c. ibid, 
V. The Ne admittas. 500 
1. What, ibid. 
2. From whence iſſuablc. » Fol | 
3. What to be done thereupon, and of 
the Quare non admiſit. ibid. 
VI. The Writ De clerico admit- 
tend), 502 


VII. The Quare non admiſit. 7þ19. 
1. Where it lieth and to whom. ibid. 


2. What a good Plea in. ca 

3. Contempts in. ibid. 
1. How puniſhed. | ibid, 
VIII. Quare incumbravit. bid. 

1. Where it lieth. ibid. 
2. Where to be brought. 504, 


IX. The Writ De vi laica remo- 
venda. ibid. 
X. The Duplex querela. 506 


MB. The Writs of Prohibition, the Præ- 
munire and Mandamus, are particularly and 
ſeverally treated of in their proper Places in 
the Work; ſo are not again mentioned in the 


Appendix, as the ſame would be unneceſſary. 


An 


An ALPHABETICAL 


TABLE 


OF THE 
Principal Matters. 
= 


adminiftrato2 and Adminiſtration. 


The Ordinary's Authority follows bi m. 
Page 90 

In the Matter of Adminiſtration the Or- 
dinary is but a miniſterial Officer of 

the Law. 91 

How he is to be puniſped for refuſing Ad- 
miniſtration to whom due. ibid. 

93 in granting Adminiſtration are 
eſtrained to the Rules allowed by the 
emporal Courts and Fudges. 114 


1 
LS > 
1 


Who to grant Adminiſtration ſede va- 
ante, | 


93 
H bers 


A Table of the Principal Matters, 
Where Bona notabilia, and what þ 
deemed. Page 93, &c. 95 
Whether may be, and wherefore, and how 

delayed. 96, &c. 


Where Executors renounce, who to hade 
Adminiſt ration. 97 


Adminiſtration cum teſtamento annexo. 
ibid. 


Adminiſtrator but Truſtee, "vn | 


Whether Adminiſtration be good, void, or 
only voidable. 100, 101 
De Ordinary's Authority but a reftrained 
and limited one. © 99, 100 
Bonds iu theſe Caſes weſt be as the Sta- 
tute directs. 101, 102 


To whom Adminiſtration to be granted, | 


and with what Caution. 102, &c. 


1 Ordinary may not grant Admini- 
ſtration at his Pleaſure, as he is but 
a miniſterial Officer of the Law. 103 
Statutes concerning Adminiſtration. Vid? 


To whom Adminiſtration to be granted per 
tour. 


Revocation of Adminiſtration, | 105 


Who and what an Adminiſtrator is. 110 


Remedies againſt an Andminiftrator, and 


bow far. ibid. 
Leiters ad Colligendum bona defuncti 


ad uſum Epiſcopi is not Admniſtro- 


tion. ibid. 
Granting Adminiſtration was originally 
Temporal. ibid 


TD: 


Mhen the Goods of the Inteſtate are ſaid 
to be in the Adminiſtrator. Page 111 


After Adminiſtration, the Ordinary has ex- 
ecuted his Office, and has nothing to do 

with the Inteſtare's Eſtate. 112 
Adminiſtrator is not compellable in the Spi- 
ritual Court either to account or diſtri- 


bute. 89, 111, 112. But they belong to 


Chancery. - ibid. 


Diſtribution muſt be according to the Sta- 


' tute, and may be in Chancery. ibid. It 


muſt be according to the Rules of the 


Temporal Law. 113, ESC. 


The Eccleſiaſtical Courts may not compel an 


Adminiſtrator to diſtribute, but Bonds to 


that End are void. 112, Ge. 


In WHat Order Debts are to be paid. 113 


Where Adminiſtrators chargeable de bonis 


propriis. ibid. 
Debts how to be paid. 
Debts to be paid before Legacies, ibid. 
In Equity all Debts are equal. hid. 
One borrowing Money to make a Mortgage 
gives a Note, it muſt be preferred as ſuch. 
ibid. 
Debts are not to be paid pending a Suit in 
Chancery. | ibid. 


Commiſſions of Appraiſement. 
General. | 1 96 
Its Return, &e. ibid. 
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A Table of the Principal Matters. 
Adminiſtrators Accounts. 

Frauds in paſſing them. 

To be relieved in Equity. Page 114 
Before the Statute of Diſtributions the Tem- 
poral Courts would not have ſuffered even 


in the Caſe of an Adminiſtrator, that he 
ſhould be called to an Account in the Ec- 


cleſiaſtical Court. 89 
Where Matter of Adminiſtration ic be 
tried, 114 
Appeals. 5 
In what Time. 95, 11 
The Effect. 11 


Admiſſion, Vide Pꝛeſentation, Jnſtitu- 
tion and Jndutton, 


What. | 380 

ho to be admitted 33580, Ge. 

By and before whom, and the Form. ibid. 

What previouſly neceſſary to. 381 

Wherefore to be refuſed. 381, 382 

General to Admiſſion, Inſtitution and In- 
duttion. 


Ibo may be a Prieſt or Deacon, when, 
where, by and before whom to be or- 


dered or ordained. 387 

The Office of Biſhops in theſe Caſes. ibid. 

Where to be tried. 2388, Ce. 
3 Apoſtacy. 

General. 243 


The Writ. 113 
| Appz0- 


A Table of the Principal Matters. 
Appꝛopziation and Impꝛopziation. 
General. Page 453, Ec. 
The Difference. e 
IWhat. e. 
The Office of the Clerks. 455, 456 
How, and by whom made, and by what 
Words. 453, 456, 457 
How came to the Crown. 453, 457, 458 
How into Lay Hands. 458, 459 
Are Temporal Inheritances. 459 
They are grantable over or transferrable. 
459, 460 
Ho favoured. Sk 
Not to be queſtioned after ſuch Length of 
Time. They are not within the Statute of 
Pluralities. They are Lay Fees, and neither 
preſentative nor Spiritual Functions. It is 
not void by the Clerk's being made a Bi- 
ſhop, but tenable with any other Preſent- 
ment, and may be preſcribed for. 475 
No Uſurpation can be of theſe Livings. 461. 
Por the Parſon though Lay is perpetual. 
Though they are defective the Preſumption 
is for them. JJ 
They are ſo far favoured, that all Suits con- 
cerning them are to be in the Temporal 
Courts. 468, 469, Sc. Save in Caſes of 
Tithes and Proxies, where, at Election, they 
may ſue or be ſued either in the Temporal 
or Spiritual Courts, and that by Statute only, 
for at Law it was not (09. 468, 471 
Theſe Livings are ſo favoured as to be 
clearly exempted from all Epiſcopal and 
Eccleſiaſtical Juriſdiction whatſoever, ſave 
as aforeſaid. 412, Ec. The Kings of Eng- 
tand always exerciſed this Power of ex- 
empting 
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1 Table of the Principal Matter; 
empting from Ecclefiaſtical Viſitation 
and Juriſdiction. Page 4.76, 477, Ge. and 
Appeals in theſe Caſes are to the King. 
477, 478. And even Appropriations | 
in the Hands of. Ecclefiaſticks, are 
not preſumed to be in the" Juriſdiction 
of the Ordinary unleſs it appear, . 
477. See Kat. 25 H. 8. c. 21. ſecuring 
Exemptions from the Archbiſhops and 
other Eccleſiaſticks their Encroachments. 
477, 478. And the Ordinary cannot dif- 
appropriate; and therefore the Lay Par- 


fon is always Parſon. 478 
Theſe Livings cannot be ſequeſtred. id. 
Gs 479 


They are only viſitable by the Patron. 14. 
Sc. and merely at his Pleaſure. 480, 481 
B. It 
Baptiſm. 
Fees for. H 
Whether any and what due. 348, 349 
Othing due where no Chriſtning. 349, 
OP FE 438, 439 
It is Simony to take any Thing for it unleſs N 
due by Cuſtom. | 348, 349 
'This Duty is not to he deferred for Want 
of any Fee. 8 438 
Clerks bound to chriſten at Church ſans 
Fee. 43 8. $o at Home, on Information with- 
out Colluſfion, in Caſe of Sickneſs. 438, 439 
Theſe Fees are only due by Cuſtom. 439 
Or Ad of Parliament in Caſe of new erecied 7 
Churches and Pariſhes, &c. 


2 Biſhops. 


N 


2 Biſhops, 
Their Office. 


They are to take no Sides, but to be in- 
different in Caſes where the Church is 


ltigious. Page 373, 374 
Their Licences. 1 5 
They may not revoke them at Pleaſure. 


=: 1.9 
They are miniſterial Officers to the Tem- 


poral Fudges and Courts. 14, 15, 103 


Blaſphemy. 
hat. ab 
here triable. ibid. 

__ Burials, 
Fees for. 


It is Simony to take any Thing for Bu- 
rial or Chriſtening unleſs due by Cuſtom. 
348, 349, 444. 

He who is no Pariſhioner, though he die in 
the Pariſh, or only is carried through it, 
ſhall pay no Burial Fees; and a Cuſtom 
for ſuch is unreaſonable and void. 353, 
Sc. 444 

No Fee due of common Right for Burial, 
but where a Licence is neceſſary for ſuch 
Burial, the Perſon giving it may ſtand 
upon his Price. 354 


Cuſtom for Burial Fees triable at Law. zbid. 
At Common Law Burials ought to be in 
the Church-yard, and that without Fee. 

5 | | ibid. 
Miniſters are not to refuſe Burial, the Corps 
being brought to the Ground, and pre- 


vious 


A Table of the Principal Matter. 
vious Notice having been given the Parſon 


of ſuch Burials being at ſuch Time, un- 
der Pain of Suſpenſion. Page 444, 445 


. * 
i Canons. 
Mo bound thereby. 
OT the Laity. 321 
They bind not even the Clergy in 
any Thing but i Re Eecleſiaſtica. 329,333. 
Note the Conſequence of the contrary Notion, 
Whether any and which bave been que- 
tioned. 55 364, 366 
Celebꝛation ok Divine Service, 347 
_ Low High Chancelloz, 
— 181 
| Chapels. 
Whether Eccleſia aut Capella. 40 
How and by whom made. 491, Ge. 
What makes a Chapel a Charch. ibid. 
They are not Benefices in Judgment of 


„ ibid. 
They are not within the Statute of Plurali- 
ties. 490 
M ho to viſit. 181, 491, Ge. 
The Remedies. 493, &c. 

5 Charities, 
The Introduction. 144, Ec. 
General to. 151 
Rules in. | ibid. 152 


What is given to Charity ſhould be ſo ap- 


plied, and what imbeziled ſhould be re- 
ſtored. | 151 


2 The 


A Table of the Principal Matters. 


The Difference between Colleges aud Ho- 


ſpitals. . 

Colleges in the Ualverbties are Lay Corpo- 
rations; the End being ſuch, ibid. 
Charity muſt not hurt another's Right. 

152, Oc, 

What may be given to Charity, and out of 
what, and when. 152, Oo. 

Muſt purſue the Intent of the Founder. 
156, &c. 

Remedies in theſe Se. 183, 194 


Whether Offences againſt the Eftabliſned 


Rules and Statutes of a College, &c. 
may be, and by whom, and how par- 


doned. 205 
How favoured. „„ 
In general. 158, 159 
By Conſt ruct ion. 159, 160 


Where not good as a Mill, whether ſo as 
an Appontment, Gy the Stat. 43 Eliz. 
160, E9c. 

To take Improvements. 159 

A Deviſe of Rents and Profits to Cha- 
rity, is a Deviſe of the Land itſelf. 


160 
Mhere Gifts to Charity have been long 
Dormann. 165 


Defects ſupplied in Favour of. 


IWhere it would be void in any other Caſe, 


as being againſt the Rules of Law. 


165, Ge. 
Where they are not a Corporation, or not 
one capable. 166, Ge. 


Vor. IL O o M here 


The End of Charity. Page 151 
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A Table of the Principal Matters, 
oe Where given by Tenant in Capite. Page 
; 16, Ge. 
Where given by Tenant in Tail. 1 6 &c. 
Where given by Copy holder. 170 v 
Where given by Feme Covert. 171 
Whether may lay the whole Burden on 
any one, or more, or muſt ſeek ſeveral 
Remedies in Proportion. 171, &c. 

_ Charities to take Improvements. 172, &c. 
Arrears to go in Augmentation of, 114, | 
Whether to contribute. 175 
Out of what to be paid and ſecured, where | 


m0 patricular Eſtate or Fund appointed 
for that Purpoſe. 177 


> 


998 


| 
' 
N 
| 
5 
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Exempt from all Ordinary Juriſdillim; 
and here of the Viſitatorial Power. 
What Viſitation is. — 17 


| The Ordinary may not viſit them. _u 
| | C. 
| No Appeal from this Power. 178 
| All Founders are Conſervators of their own 
Charities. -- - -- 179 | 
The Lord High Chafcellor Viſitor for the | 
Crown. „„ 0. 8. 108 
There muſt of Neceſſity be a Viſitor, as ei- 
ther the Founder, or his Heirs, or one \ 
appointed by them. 179, 183, 204. 
Colleges are Lay Corporations, and not 
within the Cognizance of the Ecclefiaſti- | 
cal Courts; as they have no Admiſhon, 
Sc. from the Ordinary. 179. Aud the 
ſame Reaſon holds in all Caſes where the 
Party comes net in by any judicial Act of tle WF 
Ordinary; aud it is to be obſerved, that bis | 
M.niſterial Ads be does as of Duty due and 
| 0. 


Ht — A "as ih 


A Table of the Principal Matters. 
owing to the Crown and the Superior Tem- 
poral Courts, and gains no Tur ſdiction. by 
them. 

Viſitors are Lay Officers and have their Au- 
thority from the Common Law. Page 179 

There is no Appeal from the Viſitor's Sen- 
tence. 180, 184, Sc. 204, 205 
What Remedies for Eccleſiaſtical Encroach- 

ments on the Viſitatorial Power. 178, 180, 

181 

General to the Founder's being Viſitor. 182, 

Sc. 

Patronage and Viſitation are neceſſary Con- 

ſequents upon one another. 183 

Of the Founder's Viſitatorial Power. hid. 

184, 185, 186 

Viſitors not bound by the Rules of Law, 


Sc. 183, 184, 186 
Every one is Maſter of his own . 

184, 185 

Viſitor by Appointment, his Authority. 185 

186 

General to him. 187 


The Founder's Power is by Common Law, 
not by any Canon Eccleſiaſtical, and that 
allows him to delegate his Power, which 
is wholly Temporal. _  tbid. 188 

Viſitor by Appointment is a Temporal and 
not an Eccleſiaſtical Judge, and owes no 

Obedience to the Ordinary. ibid. 

Vet he is the Founder's own Creature. 188 

How the Viſitatorial Power favoured. ibid. 


Sc. 192, Ec. 
All Viſitors are in the Notion of the Word 
Fal Fudges. 193, 194 


of the Appointment of a Viſitor by ws 
nation. 


194 
O o 2 Whether 


ATable of the Principal Matters. 
Whether the Acts of Viſitors may be in- 
forced by Authority of the Temporal 
Court. Page 195, 5c 
Wherever there is a Lay Foundation, and 
the Viſitatorial Power either in the Heir 
of the Founder, or of a Viſitor by Ap. 
pointment, the King's Courts cannot by 
any Means interpoſe, Oc. - -"= Y6H 


No Difference between a Royal and private | 


Foundation. ibid. 
When the Viſitor deprives one he is imme- 
diately out, and the Party named in his 
Room may bring a collateral Action, or 
an Ejectment, SS ”“2 | 


tion govern himſelf by the Laws and 
Rules laid down to him by his Founder. 


; 202 
What Evidence of the Viſitatorial Power 
25 good, 203 


Whether the Viſitatorial Power may be, 


and how extinguiſhed, or ſuſpended, and | 


the Remedy in ſuch Cauſes. 203, &c. 

In all Eleemoſynary Foundations where is a 
Viſitor by Appointment, either by the 
Act of Law or of the Party, the King's 
Courts cannot interpoſe, unleſs where the 

.- Viſitatorial Power is either extinguiſhed 


or ſuſpended. ibid. 
Truſtees. ä 
Who may be. 165 
To execute the Truſt or transfer. 17 þ 
17 

Rules concerning them. 151 


They 


; 201 
Viſitor by Appointment muſt in his Viſita- 


A Table of the Principal Matters. 
They may improve for the Benefit of the 
Charity, but cannot hurr it in Breach of 
the Founder's Rules. Page 151 
They muſt obſerve the Founder's Rules. 
ibid. 
Statutes concernins and how to be con- 
ftrued. | 


The Statute 9 Geo. 2. of Mortmain. 153, 
Se. 
Deviſe was by Will before, and the Teſta- 
tor lived till after the Commencement of 
the Statute, how the ſame affected by this 
Statute. 156. Vide Where not good as a 
Will, whether ſo as an Appointment by the 
Statute 4.3 Eliz. | 5 
The Statute 43 £liz. how to be conſtrued. 
| 169, 170 

This Statute hath Retroſpect. 175 


Church and Church Livings, 
When began and how obtained. 344 


By whom founded. 
By the King and Lay Subjects, 344; and 
therefore called Elcemoſynas Laicorum. 344 


Whether Dignities or not. 345 
What makes a Dignity. ibid. 
Whereto the Words Beneficium Eccleſiaſti- 

cum extend. . 

IWhat Benefices are exempted out of the 

Statitte 21 H. 8. Vide fo. 341 

Whether void or not where to be tried. 

7 ibid. &c. 

The Ordinary may not medale with the 

Be ©.) 347 

Where to be ſucd for. 34", 39A 


Matters 


Qo 3 


A Table of the Principal Matters, 


Matters belonging to the Church. 


Bells. Page 243 
Remedy for. ibid. 244 
Seats or Pews. 
General. 244, Oc. 251 
Who to diſpoſe of. 244, 245 
Where triable. 2244 


What Right one may have therein. 70d. 
Goes along with the Houſe. ibid. 245 


Preſcription for. | ibid. 246 
May to Church, 8 
Triable at Law. 246 


Churches united 


Wbere Churches united, and the Pariſhio- 
ners are ſued in the Eccleſiaſtical Courts 
to come to one Church, this Matter is 
triable at Law, being on Statute. 247 


Repairs. 
Where to be tried. ibid. &c. 


Mbo an Inhabitant to contribute, 2 5o, &c. 


The Inhabitants may make By-Laws for 
Repairs [aus Cuſtom, and the greateſt 
Part ſhall bind the leſs. 250 

He who is a Contributor to the Repairs, as 
a Pariſhioner, may come to their Meet- 


ings. wid, 
Where a Prohibition mall go in theſe Caſes. 
251 

Ornaments. 


Who and bow to be rated thereunts. ibid, 
Who and in what Caſes bound to contri- | 
bitte. 252 

Repairs 


A Table of the Principal Matters. 
Repairs and Ornaments both. | 
Where to be tried. Page 253, 254, &c. 


Arms, Monuments and Grave-ſtones. 


General, , 256, 257 
Remedies for. ibid. 


Churching Women, 
IWhether any Fee due for. 350, UC. 


Coꝛody. 
Wherefore determined. 229 
Gn Coſts. 
Where to be allowed. We > 
-D; 
Depaivation. f 
General. 1 
Ccleſiaſtical Courts may not examine 1 
Capital Crimes, &c. 267, 268 } 
What it is. 415, 416 , 
Good or not. 261, 268, 269, 362 | 
The Sorts. | 416 | 
Wherefore one may be deprived, by whom, | 
and in what Caſes. ibid. &c. | 
How to be tried. 422 " 
Dllapidations. Vide Depaivation, [ 
Rules in. 1 
Meliorem conditionem Eccleſiæ facere poteſt | 1 
prelatus, deteriorem nequaquam. 357 1 
O O 4 Where i 
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Where and bow puniſbed. 
They are Torts and puniſhable at Lay, 


Tg 5 Page 357 
Puniſhable by Deprivation. ibid. 359 
Puniſhable both at Law and in Court Chri. 

ftian. 358, 359, 360 
How reſtrained. 
By Prohibition. 358 
Hho may have any, and what Remedies 
for. | 
The Patron. 360 
Any Body. 359, 360 
Agaiuſt whom. 


Againſt any one for pulling down the Houſe, 
or felling 'Trees, or doing any other 


Waſte. | 361 
How to be pleaded. ibid. 

Donatives. | 
Who capable of 435 
What may be of. I0bid. 
How they pals. 8 tbid 
No Lapſe of. : ibid, 
Makes no Ceſſion. ibid. 


To whom Reſignation to be. ibid. 486 
Not within the Statute of Pluralities. 486 
The Ordinaries Acts in theſe Caſes Nullities 

though they ſubject him to ſevere Penal- 


ties. 4588 


The Clerks for theſe not bound to take Fa- 
culties. | 489 


Not 


A Table of the Principal Matters, 


19 


J Table of the Principal Matters. 


Not liable to Sequeſtration or Eccleſiaſtical 


Sentence. e Page 489, 490 


How favoured in other Regards. 
General. ; , e 
Viſitable by the Patron and not by the Or- 
dinary. 435, 486, Go. 
The Remedies in theſe Caſes. 
A Premunire. 


Barlow Biſhop of Bath's Caſe, for depriving. 


the Dean of Wells Tempore E. 6. Vide 
fo. 487, &c. 


E. 
Eccleſiafical Encroachments, 


Particular Inſtances of. I5, 349 
The Evils thereof. 2866 


Eccleſiaftical Judges and Officers. 
General to. 1 265, &c. 


Who to be their Deputies. - 278 
Miniſterial Officers to the King E —_— 


Courts. 85 
Scandalous Words ſpoken of. 272 


Their Officers Temporal, and ſa trialle 

n the Temporal Courts. 
Chancellors. ibid. &c. 
Surrogates. POET 
Who to be and his Office. 275, 276 
Where they abuſe their Power, ibid. 


Profor, 


A Table N the Prinipel Matters, 


Prodſor. 


He reſtrained and bis Duty. page 276 
To aft upon the Advice of Advocates, &c. 


ibid. 2% 
Their Behaviour in Court, &c. 277, 218 
ERegiſter. 
Is a Temporal Officer. 
& triable at Law. 278, Ge. 
If Apparators. 8 
What. © 284 
His Duty in bis Office. ibid. &c. 
To have no Deputies. 285 
Not to be Informers or Promoters. bid. 
Nor Extortioners. ibid. 
Wherefore, for what, and how puniſhed. 
ibid. 
This a Sd Office and ſo remedial in 
the Temporal Courts. 286 
Pari ſb Clerks. 
Who to nominate. TOTES | 
Whether to ſue in the Spiritual Court. 28), 
| Ge. 


Not compellable to take the Ordinary's Li- 
cence they being Temporal Officers, and 
as ſuch to qualify according to the Tem- 
poral Laws in the Temporal Courts, Ec. 


288, &c. 
Sextons. 
General to. 304 
Remedies. ibid, 


Church» 


Church-wardens, Sideſmen. 
General. Page 305, 2 0 
Are Temporal Officers. 307 


N ho to chuſe. 308, &c. 311 


The Parſon no Right to preſide at theſe E- 
lections, neither may adjourn their Meet- 
ings, Sc. 308 


Their Accounts. 311. ME. 
How to paſs their Accounts. 311, 312, Oc. 
The Eccleſiaſtical Courts may not examine 


into the Items of Church-wardens Ac- 
counts. 311, 312, G. 


Their Duty. | | 
Whom they are to preſent. 314 
As to Strangers preaching in their Churches. 

316, &c. 


T heir Attendance on the Eccleſiaſtical 
Courts to be fo ordered that they may 
return Home the ſame Day. 317 


School. Maſters. 
What. 


His Buſineſs is not an Office, but an Im- 
ployment, and that a Temporal one too. 
3233 324 

Need not the Ordinary s Licence, 317, &c. 


333 
Not renonrably at the Ordinary s Pleaſure. 


ibid. 
_ Midwives. | 
Need not Ordinaries Licences. 334 


Ekcle⸗ 
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A Table of the Principal Matters, 
Cccleſtaſtical Jurisdickton. 

From whence derived. 
Not of Divine Right. Page 20, 21 
The Eccleſiaſtical Courts owe their Juriſdic- 


tion to the Indulgence of the Crown and 
Acceptance of the Nation. 33, Ge. 


Eccleſiaſtical Laws and Coutts, 
From whence they derive their Authority. 
Where they have not been received, they 
are of no Force here. 265 
It is not ſufficient to ſhew there was ſuch 
a Canon, but it muſt be ſhewed that the 
{ame hath been received. 293 


How theſe Courts are governed. 294. 
In bat Caſes they are ſuffered to proceed 
im Matters in which they have not 
ſtricto Jure Cagnigance on Account of the 
Aptneſs of the Remedy. 28), 288, 36g 
It Hat Matters they may puniſh, 367 


Stbordinate. 
Particular Caſes. 
General. 
Where the two Laws vary, the Common 
Law to prevail. 1), 104, 142, 175, 354 
Statutes concerning Eccleſiaſtical Juriſdic- 
rion are to be conſtrued by the Temporal 
Judges. 103 
Thete Courts doing Wrong are to be com- 
manded Right by the Temporal Courts. 


106, Oc. 
Theſe Courts having executed their Office, 
have nothing elſe to do. ibid. 


They may not try a Cuſtom. 123, 124, 
125, 248, 249, 254, Ge. 
| They 


A Table of the Principal Matters. 
They may not try Bounds of Pariſhes. Page 


142, 253, Sc. 259, 260 
Where the Validity of a Deed comes in 


Queſtion. | I42, 143 | 


May not give Damages. 210 

They can only decree for a Modus. 250 ſo of 
every other Cuſtom. 

They may not examine Capital Crimes, not 
even for Purpoſes examinable there as to 
prove a Man Criminoſus, much leſs may 
impeach the Sentence given in a proper 
Court, &c. though they may build a De- 
privation upon it, Ec. 267 

How their Sentences, Ec. are affected by the 
King's Pardon. 9 8 273, Os. 

Canons do not bind the Laityx. 308 

Theſe Courts may not Encroach on the Ju- 
riſdiction of other Courts. 390, Ec. 


nbordiuate. 


70 Common Law. Vide ſupra particular 
Caſes. 


To Chancery. x06, &c. 


This Court is to take Care of Infants, c. 
106, Oc. 


Eccleſiaſtical Perſons. 
Ability and Nenability of Clerks. 
IF here to be tried. 392, Cc. 
Refuſal of. 

Wherefore. 393 
Ordinary Licences. | 
Whether neceſſary. 393, Se. 
_ Their Subſcriptions. 394, Oc. 

ben one is compleat Incumbent. 
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4 Table of the Principal Matters 


What Intereſt he hath in his Benefice. 
Page 396, Es, 
Whether Limitations of Feclefiaftical Be. 


fices good or not. 396, &c. 
How Clerks privileged. 398 


Not to ſerve in the Wars. ibid, 
How reſtrained from ſecular Concerns, 


358, 399, 400 
Their Reſidence. 401, 402 


If the King's Chaplains, Ec. are compelled 


y the Ordinary to Reſidence, when at. 


tendant on his Majeſty, and his Service, a 


Prohibition lieth. 425, 426 


How an Incumbent may Vacate bis Ec- 
cleſiaftical Preferments. 


By Acceptance of other incompatible. 403, 


&c. 

The Patrons Right to preſent in ſuch 

Caſes. 414, Ge. 
Wherefore a Clerk may be removed. 415 


| Deprivation. Vide Deptivation. | 

Where a Clerk is ouſted or diſturbed. 

1. -Ouſfted. 422, Ge. 

2. Diſturbed. 424, 425 
Chaplains, the King's. 


For their Reſidence. See before under 
this Title of Reſidence, 


Other Chaplains, 
See Court of Faculties in the firft Flame. 


The Duty of the Clergy, 
General. 426, Ce. 
As to their Faith. | 429 


4 To 


4 Ti 1 of the Principhd Matters. 


To ve regular and ſober in their Lives 
d Converſation. Page 429, c. 


As to their Habit. 


In general. 433, Oc. 
In Cathedral and Collegiate Churches. 434 

435 
To keep their Orders. 455, 436 


To the Celebration of Marriage _ Vide 
Matters Datrimonial, Sc. 


Chriftenings. Vide Baptiſm, 


The Lords Supper. 


How often in the Tear the Parſon is to 
Communicate himſelf, and to Admi- 
niſter it to others, and where. 


General, 400, Oc. 
The Parſon to give Notice of this Sacra» 
ment. 440 
ho not to be admitted thereto or not till 
when. 442 
Viſiting the Sick. | 
The Duty and End. 442, &c. 
The paſſing Bell. 442 
Burials. Vide Burtals, 
Bound to keep Regiſters. 445 


As to Recuſants and Excommunicates, 
3 
Their Office to ſuch. 445 446, 447 


Bound to inſtruct the Ignorant, and to 


teach them the Catechiſm, &c. 


Their Office in this particular. 447 
Their 


RR 
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Aale bf the Principal Matters 
mar Negle® bern. PP 
gm 

t he, 4 * , As to. Confirmation. 


* As to others Preaching for them. ibid. V 
Such to ſhew their Licences. Ihbia. 
yy How often bound to Officiate themſelves, N 


Io Sundays every Year, both Ends of te MW y 
Day, in his own Church, or where he 
| readeth, catechiſeth, or preacheth, as alſo 
ſo often to Baptiſe if any to be baptized, 
and to Adminiſter, and receive the Sa- 
crament of the Lord's Supper, Sc. 450 

Pluraliſts. | 

Sometimes in every Year to reſide, and to 
have their Cures ſufficiently ſupplied at all 
Times when they are of Neceflity forced 
to be non-reſident. DEL 451 

be Duty of the Clergy to their Superiors. 
4515458 

May puniſh their oww Members. 

General. 362 to 312 mid. 
Regularly the Ordinary at Common Law 
had no Power over a Clergymen in Of- 
LE: fences touching the Crown, Cc. 267 


Biſhops. 
How and for what puniſhable. - 364 


Laying violent Hands on a Clerk. 


General. 263, 264 
Fuſtification. 263, Ge. 
| Pleas in theſe Caſes. 265 
Where Clerk Criminofus. ibid, 

How puniſhed. 266 

Where aud how to be found, 267 


I 2 


A Table of the Principal Matters. 


Scandalous - Words ſpoken of. Vide 
Scandal, &c. 

Whether cognizable in Court Chriſtian. Page 

269, Sec. 

Where both Remedy at Law and in the 

Spiritual Court for the ſame Words. 270 

Where are only Words of Heat. 271 


H. 
Peir. 
WX E RE and how favoured. 44, 45 


J. 


tation, Vide Preſentation, Admiflion 


and Inſtitution. 
What. | 383 
Its Effect. 
General. 383, 384 
Where triable. 5 
T Law; 384; Oc. 346, Ec: 
Where delayed. 386, 387 


Infants. 
Chancery to take Care of. 108 


Inſtitution. Vide Preſentation, Admil⸗ 
ſion and Induction. 


What, and when it is, and its Effect. 


382 
The Manner. | ibid. 


In what Time to be. ibid. 


erms of Inſtitution. ibid. 
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A Table of the o Principal Mario, | 


S Inſtallation, 
Where to be tried. Page 389 
5 K. 
King. 
Supreme. 85 33 


His Grants, &c. 
Eneral Words ſhall not bind him 


where not named. 5 
N M. 
Mandamus. Vide The Vifitatorial Power 
throughout. 
General, 2% 278, Re. 


that. 


(a is a Command to the Archbiſhop or o- 


ther Ordinary, S 74 
Wherefore granted. 3, 195, Wc. 278, 
290, &c. 286, 304, 305, 323 

That the Common Law may be executed. 


97, 98, 99 
' What a good Retury. | 330 
Matters Matrimonial, &c. 
General. 13 to 16 inc. 
Baſtardy. 17 
General and Special. 
The Difference. 5 14, 15 
How Bafrard diſabled. 17 
Theſe Matters muſt be firſt moved in the 
Temporal Courts. I4, 20, &c. 


2 | [i 


] Table of the Principal Matters. 
In theſe Caſes tbe Hecleſiaſtical Judges 
muſt on receiving the King's Command, 


proceed intontinently, notwithflanding 
any Appeal or Inhibition. Page 27, &c. 


Who may marry and what neceſſary to. 
Conſent. Ss 


_ Conſenſus non concubitus facit matrimonium, 69 
conſentire non poſſunt ante annos nubiles. 16 


When, where, and with what Caution, 
Marriage is to be e 436, 


&c. 
Certificates of theſe Matters. | 
Who to write for. 


None to write to the Biſhop to certify Ba- 
ſtardy, Sc. but the King's Courts; but in 
Caſe of Inferior Courts the Plea muſt be 
removed into the Common Pleas, and 
they write to the Biſhop, and then re- 
mand the Record. 16 

What previouſly neceſſary to * 

of theſe Matters. 

What Evidence good in theſe Caſes. ibid, 

Where theſe Matters are to be tried. 18, 
I9, 20 


Hats in. 


Where Sentences of Separation and Divorce 
are to be pronounced, and with what So- 
lemnity amd Caution. ne 


How either the Neglect of, or the Exceed- 


| ing of the Fudges in their Duty in theſe 
. Caſes are to be puniſhed. 9 "FS 
Appeals in theſe Caſes. ibid, 
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' Portuaries, 
General to. Page 22), 228 
I hat. ibid. 
How due. | ibid. 
Remedies for. 228, 229 
. O. | 
Dblations, Offerings. 
General). 226, 227 
What. 226 
To whom belong. ibid. 227 
The Sorts. 226 
 Dbventtons, 
General, 227 
P. 
HParents and Childzen. 
Their Relation. 


\Hildren are de ſanguine Patris & Matris, 
ſed Pater & Mater non ſunt de ſan- 
guine puerorum. And by Iſidore, Pater & 
Mater & Puer ſunt una caro; and therefore 
no Degree is between them, otherwiſe it 
is between Brothers and Siſters; and 
Half Blood is no Impediment, as to Ad- 
miniſtration of Goods, c. 105, 106 


Pariſhes, vide Church and Church 


General. 


Before the Council of Lateran there were 
no Pariſhes, nor Pariſh Prieſts. II) 


Whether the Eccleſiaſtical Court ſhall at- 


tach upon Pariſh Churches. 345 
gens Pariſh 


Table of the Principal Matters. 
Pariſh Offices. 
Who privileged from ſerving. Page 2 58, 259 


Parſon Spiritual. 
What he ought to be. 362. Vide CC- 
cleſiaſtical Perſons, Their Duty, 
per tour. | 


i Poligamy, 
General. | 15 


Przmunite, Vide Pꝛæmunire in the firſt 
„„ Von, 


Who may, and how, and for what incur 
it. 180, 268 


Preſentation, 
General to Preſentation, Admiſſion, Inſti- 
tution and Induction. 


The Dnties of Ordinaries to Patrons in 


ſuch Caſes. 373, &c. 
Preſentation. 
By the Patron. - | 374, &c. 
Is a Temporal Inheritance, Ec. — 375 
The Act of Preſentation. ibid. 


Is the firſt and moſt worthy Act, whereon 
the Ordinary muſt inſtitute and induct, 
or he is liable to an Action. 3614. 376 


Preſentation by Lapfe. 3775 Cc. 
Where in the Crown. | 181 
Where the Right of to be tried. 39, &c. 


Pooꝛs Rates, 


Fer, 257 258 
How to plead in. ibid. 
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Pꝛohibition. 
Where it lietb. Page 268, 271, 212 


Where againſt one's own Suit. 139, b. 

Whether after Sentence and Appeal. 189 
Cofts in. 194 
Rules. 


The Court ſaid, in all Caſes where upon 


the Face of the Proceedings it appears 
the Eccleſiaſtical Courts have no Right; 


or that they have not uſed their Right 
according to the Rules of the Common 


Law; a Prohibition lies after Sentence, 
and in no other Caſe. 310 


Pꝛoxies, Pꝛocuratluns, Synodals. 

Hhat. 229, 230 
General. 229, 230, 474, __ 
Jun what Proportion to be paid. 230, 474 
From whence they bad their Foundation. 


230 
Their ſeveral Sorts. ibid. 
Who pay them. 474, &c. 

then, and how, and et reduced 

to Certainty, _ 474, &c. 
Flow favoured. 4757 476 
R. 
Railing, 


Whether, where punifhable at Law, may 
be tried in the Eceleſiaſtical Courts. 
205, 206, &c. 209, 210 


Rules. 


Boni Fudicis eft lites dirimere, & expedit Rei- 
publice, ut fit finrs Litium, propter conmur 
Hem omniun utilitatein. 493 


Conſenſts 
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Conſenſus non Concubitus facit Matrimonium, 
& conſentire non poſſunt ante annos nubiles. 


| N Page 16 
Cujus eſt dare ejus eſt di ſpouere. 178 
Clerici non ponantur in officio. 391 
Concurreniibus hiis que in jure requiruntur. 

05 468 
Electus non poteſt elegi. 371 


Ex diuturnitate temports omnia præ ſummuntur 
ſolemniter eſſe acta. 464, 465, 466, 467, 


480, 483 

Intereſt Reipublice ne maleficia remaneant im- 
punita. 166 
Impotentia excuſat legem. 402 
Meliorem conditionem Eccleſiæ facere poteſt 
prelatus, deteriorem nequaquam. T7 
Nemo tenetur ſeipſum prodere. 31 
Nemo poteſt habere duas Militias, nec duas 
Dignitates. 403 
Nulla eft adverſus procurationem præſcriptio. 
476 

Panis egentium vita pauperum, & qui defrau- 
dat eos homo ſanguinis eſt. ISI 
Par in parem imperium non habet. 367 
uod ab initio nou valet, tractu temporis non 
convaleſcit. 100 


Summa eſt ratio que pro Religione facit. 151 
Vir militans Deo, non implicetur ſecularibus 
negot lis. 398 
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General. 209 
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411, 212 

Where the Words are of. Eccleſiaſtical 
Cogniznnce. 22123, 214 
LY7HERE ſpoken of ere Per- 
y V ſons. I thid. 
Where Words of Eccleſi ical Cognixance 
are mixed with Words actionable at 


Law. 214, 215 
Where the Words are act ionable at Lau. 
216 


Where the Words are ſpoken in a Place, 
where by Cuſtom or Preſcription, an 


Action lieth for them. 217, &c. 
. Where the Words are not aftionable at 
Law. 419 
Where ſpoken hy Men of Profeſſ on, as 
Judges, Counſel, c. 220, 221 
uſt i ficat ion. 221 
| Who to bold Plea of. 2 222 
Solicitation of Chaftity. 
General. - . 233, 234 
Spoltation. IT 
What and for whom. 33423 343 
a__ 342 343 422 
The Sorts. © 342, 343 
The Low's Supper. 
General. | 
Yee a remarkable Caſe of ecleſiaſtical En- 
croachment. > m0 
Simony. 
Where triable. ; 232 
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Tempo2al Courts, 

Their Office. 

Av to keep all Inferior, (and particu- 
1 larly the Eccleſiaſtical Courts) with- 
in their due Bounds, and to prevent their 
Encroachments on other Juriſdictions, 
whether Supreme or Inferior; and that 
though ſuch Temporal Courts ſo prohi- 
biting cannot determine the Matter in 
Queſtion. Page 390, Oc. 


Teſtamentary Matters. 
Wills and Teſtaments. 


General. | 
Are ambulatory. | = 
To what Time it relates. = = 
Whether good or not. 35, Kc. 
Who may make. 38, &c. 


The King of Age of Parcel of his Duchy 

of Lancaſter, but not of any other. 38 

* Queen cannot without the King's Con- 
ent. 


| Feme Covert with Conſent of her Husband 


may... | ibid. 
The Regular Clergy may not. zbid. 

Of what and how Biſhops may make their 
Wills. 


L 39, 402 4t. 
Citizens of London could not make Wills in 


Derogation of the Cuſtom till the late 
Statute anno 1725. | | 


When Infants may make Wills. zbid. 
Perſons 
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1 Perſons outlawed cannot make Teſtaments, 

Oe. Page 44 

W _ in Preninnire cannot make his 
1 xx" 

If an Alien make his Wil, and alter is B.. 

nigen, it is good. ibid. 

Jointenant, cannot by Will bar Sarvivor- 

ſhip. | ibid. 

Excommunicate Perſons cannot make Wills. 

| ibid. 

How and by whom to be 1 43, 

c. 62, 81 


Rovocations 0 1 
General. 


They are Matters merely Temporal, and 
the Eccleſiaſtical Courts may not meddle 
therewith. EE 


How to be, and whether good or not. 82 


Pro toto. ibid. 

Where Pro tanto. ibid. 
How favoured and for whom. 

For the Heir, _ 

Donat io Cauſa Mortis ts MC: 

What and its Operation. 42, 43 

* How revoked. 43 

Not favonred in Law. ibid. 


The Authority of the Eccleſiaſtical Courts 
in theſe Matters, and from whence the | 
fame is derived. „ "$4 34 


Wills were of Temporal Cognizance, and 
ſtill may be in Courts-Baron by Cuſtom, 
Though now ordinarily theſe Matters be- 

long to Ordinaries, de Conſuetudine 1 
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& non de commuti Fure. Page 33, 34, 60, 
6% 81, 35 

The Ordinaries Power in theſe Caſes but. 
limited. 33, 34, 60 
General to Matters 7 ef amentary and Le- 


gatory. 2 333 Ge. r 


 Execntors, 

Who are ſuch. 45, Re. 58, &e. 62, 96 
He is in by the Teftator, and not by the 
_ Ordinary. 61, 86, 86 
Who to be and in what Caſes. 63 


IWhere to ſue. 83 
For Recovery of Debts, c. due ta their 
Teſtator's Eſtate they are to ſue in the 


Temporal Courts, 34 
Relief among ft them. 46, Oc. 
Whether Truſtees for next of Kin. 47, _ 
Where the King Executor. 


Executors Aſſent to Legacies. 5, & 
Their Authority and Power both before 


and after Probate. D , Se. 
Vide Whether may be, and wherefore 
and how delayed. 
Executor de ſon tort. 70, 80 
How far may prefer themſelves. 88 
What Preference may give amongſt other 
Creditors. ibid. 
Aſſets iu theſe Caſes. 56, 87, 88 
How to be marſballed. 88 


Whether the Eccleſiaßical Courts may 
meddle with ous Matters, and how 


far. a 57, &c. 60 
Difference between E Xecurors and Admi- 
Miftrators. * 58 


The 


| 65 
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The Probate. 
General to, Page 8 to 67 incl 


When the Will is proved the Eccleſiaſtical 
Court hath executed its Authority. 60 


The Probate is no Evidence in a Litigation 


for Lands, but a 3 coram non Fu- 


1 -- Bb Tis 73 
| Concerning the Probate of Biſhops Wills. 
615, 62, 63 


To whom Probate to be granted. 61, Ge. 
Whether the Ordinary may refuſe Pro. 


bate. 
He may not refuſe Probate to the Executor 
named by the Teſtator. 86 


The Probate is nothing but a Confirmation 
of what the Teſtator hath done. ibid. 


The Neceſſity of the Wits being proved 


Aud where, 62 
Where the Teftator bed not Aſſets in 
England. 63 
Where bona notabilia. 61, 62, 63 
Adminiſtration cum Teſtamento an- 
neo. 
In what Caſes. 5 61 
Adminiſtration de honis non. 59 
Where the Probate to be, where particular 
Cuſtom. 63, Ge. 5 
Where Peculiar s. 64, 65 
' Whether may be, and wherefore, and how 
delayed. 68, Ge. 
Whether may be, and wherefore refuſed. | 
84, 85 
By whom to be granted. 74 


Whete 


Where Fraud in theſe Caſes to be tried. 
Page 75 5 8 6. 
Commiſſions of n 


Ceneral to. EY 725 &c. 
| Renunciations of Executorſpip. 
Whether good or not. 85, 86 
Where the Executor renounceth,. who to 
have Adminiſtration. . - 97 
| Accontats. 
Whether of Eccleſi aftical Cognizance. 89 
Suits for. ibid. 
When and where 70 be in the Temporal 
Courts. 
The Refiduum. 
General. 


The King's Courts will in no Caſe ſuffer the 


_ Ecclefiaſtical Courts to call an Executor 


to account for the reſiduum. 89 

Appeals in theſe Caſes. 90 
Tithes. 

General to. | 115, Ec. 


Anciently they were determinable in the 
Temporal Courts, 115, and might be 


paid to whom the Party pleaſed. 117 


Are Lay Fees. 115 
The Sorts. 116 
Due of common Right. 11, 121 


own. Grant. 115, 116, 119, 121, 129 
Pleas in Diſcharge of, muſt be tonſidered 
as Pleas in Bar, and againſt common 

Right. 117 


W hat 


Whether one may have Tithes againſt his 
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2 _—_ of th Priveipati Matters, 

"What are grear Tithes and what are ſmall. 
Page 117, 118 

Tei is ; the Nature: and not the Value of the 
-- Thing, which makes Tiches great or 
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T9 how 1 tne. 


NN TTithes de Jure belong to the Vicar, b bu 
_, only by Endowment, or Preſcription, 
| © which ought to be ſhewn ex parte the 


Vicar. 118 

M bo capable of. 118, Se. 
How they paſs. „ 
Where ſuabls. 119 


Whether may be ſuſpended. 119, 120 
M bet ber one may ee to be diſ- 


3 charged. 121 
| | Modus. 8 
I | What is a good one. 121, Cc. 
Where unreaſonable it is void. 121, 122 
Whether de ſtroed 5 Vartance. 122 
How to be pleaded. | 122, 123 
Ü here to be ried.” | 123, Sc. 135 
. 3 139 
Compoſition for. 12344, 137 
 —_— 
General. 123, 128, 129, 130, 131 
Of what not to be paid. 126 
Vary Things privileged from Tithes at Law 
which are tithable by Canon. 121 


Payment of Tithes to the Parſon, a good 
Diſcharge againſt the Vicar, as all Tithes 
rare due to the Parſon of Common Right. 


2 * 129 
What are perſonal Tithes. 130, 131 
Allowances in theſe Caſes. 1 ; 0 
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Where Right of Tithes 10 15 Fried. 
_—:: 236. 135 
Where ſevered from the nine Parts. 142 
What Remedies for. ibid. 


Where the Validity of a Deed | comes in 
Queſtion. See Ccclefiaffical Laws 5 


and Courts. 
How the Parſon is puniſhable for anrea- 
ſonable Vexation in theſe Caſes, 125, 
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